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the text of the official U. S. Code together with annotations of the 
court constructions of those federal laws—information every lawyer 


must have. 
USCA, the other half of the law. 


WEST PUBLISHING COMPANY 


Warren F. Bateman, 4308 Van Buren St., Hollywood, Fla. 33021, 
Phone: 305/945-7521 
Richard G. Clarke, P.O. Box 8983, Orlando, Fla. 32806, Phone: 305/424-4061 
Broward County Phone: 305/522-8585 
Elmer P. Roberts, P.O. Box 421, Tallahassee, Fla. 32302, Phone 904/224-6181 


| Federal Law: 
| 


NEWS 


VOL. 46, No. 2 


GOVERNOR ASKEW is appointing a 
statewide citizens committee to ag 
head support for passage of Article V 
at the polls March 14. Former Florida 
Bar President Chesterfield H. Smith of 
Lakeland will chair the committee. A 
nucleus of the committee membership 
will be drawn from the membership of 
an earlier citizens committee which was 
established following the 1964 Citizens 
Conference on Florida’s Court System 
held in Jacksonville and sponsored by 
the Florida Council of 100, The Florida 
Bar and the American Judicature 
Society. 

At its meeting in Vero Beach in 
January, the Board of Governors en- 
dorsed Article V while calling upon the 
Florida Legislature to give special at- 
tention to necessary implementing legis- 
lation to aid the small counties in meet- 
ing their special judicial needs should 
the article be approved by the voters. 


FLORIDA COURT RULES .. . By its 
order dated February 5, 1968, the Su- 
preme Court of Florida has delegated 
to the Bar’s Florida Court Rules Com- 
mittee and its subcommittees the respon- 
sibility to hear and screen all proposed 
changes in any court rule offere’ oy any 
member of the bench or bar. ‘lhe court, 
in this same order, asked that the com- 
mittee compile all suggested changes, 
study them, and on a four-year cycle, 
make recommendations to the court for 
amendments to the rules. The court’s 
order was an effort to stabilize all court 
rules and prevent yearly changes, which 
in the past have caused confusion and 
concern among practicing lawyers. The 
four-year cycle, which started in 1968, 
terminated this year, and accordingly, 
the Florida Court Rules Committee, 
chaired by Henry P. Trawick, Jr., of 
Sarasota, is presenting its report to the 
Supreme Court this spring. 

At the January meeting of the Board 
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of Governors, the committee spent al- 
most an entire day submitting its rec- 
ommendations. The Board acted on the 
suggestions, asked that the proposed 
rules petition be made available to in- 
terested members of The Florida Bar, 
and that the committee present argu- 
ment before the Florida Supreme Court. 
Any member interested in receiving a 
copy of the proposed changes in the 
appellate, civil, criminal, probate or 
summary rules may write to the head- 
quarters office in Tallahassee. 


DISNEY WORLD CONVENTION moved 
forward with another planning meeting 
of the convention committee, chaired by 
James A. Urban of Orlando, at Disney 
World in mid-January. The normal con- 
vention schedule will be altered this 
year. Instead of the usual official open- 
ing on a Thursday, this year an informal 
social hour and luau are set for Monday 
evening, June 19, with opening cere- 
monies commencing Tuesday morning. 
Convention activities will be held pri- 
marily in the morning hours to afford 
lawyers and their families an opportu- 
nity to visit the Magic Kingdom and 
other attractions in the afternoon. The 
convention will end Thursday evening 
with an outdoor barbecue, following the 
afternoon’s annual golf tournament at 
the beautiful Disney World golf course. 
Education courses will be offered 
during the three-day convention, as well 
as the popular judicial luncheon, prayer 
breakfast, ladies’ activities, banquet with 
special Disney World entertainment, and 
a host of other major events. 
Registration forms will be sent out in 
March and those interested in attending 
should register promptly to insure ac- 
commodations, as a limited number of 
rooms have been allocated for the con- 
vention. We are told that The Florida 
Bar Convention will be the largest con- 
vention at Disney World this year. 
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BAR COMMITTEES .. . Have you de- 
cided which committee you wish to 
serve during the 1972-73 Bar year? Late 
last month you should have received a 
double postcard from President-elect 
William Reece Smith, Jr., requesting 
that you list your committee preference 
and return the reply portion to Bar head- 
quarters. If you have not returned the 
card, take a minute now to fill it out 
and drop it into the mail. President-elect 
Smith is already working on the orga- 
nization of next year’s committees and 


needs your reply by March 1. 
MEMORIALS COMMITTEE . . . One com- 


mittee of the Bar, whose work continues 
throughout the year but is noticed only 
by those persons to whom it is directed, 
is the Memorials Committee. Judge 
James D. Bruton, Jr., Tampa, chairman 
of the committee for a number of years, 
this year assigned committee members 
to write a letter of condolence to the 
bereaved family of Bar members and 
whenever possible, to bereaved lawyers. 

One such letter from committee vice- 
chairman, Sam I. Silver, received the 
following response: “Your letter to my 
father on the occasion of my mother's 
death was by any measure the best he 
received in that period. In fact, it put 


the stamp of approval on his career in 
law from 1913 to retirement. To ade- 
quately describe the pleasant effects of 
it would out-lengthen a Hugo Black 
opinion. May I encourage you and your 
fellow Bar members to a constant reali- 
zation of how much human good can be 
accomplished by such nonadversary 
words as yours, and that their timing 
can work minor miracles.” 


MINIMUM FEE SCHEDULE .. . Since 
the statewide Suggested Minimum Fee 
Schedule was mailed to members of the 
Bar last month, inquiries have been 
made as to why probate, negligence 
and condemnation fees were not includ- 
ed. The Economics of Law Practice 
Committee did not include these fees 
because they are still under study by a 
Special Committee on Attorneys’ Fees 
under the chairmanship of William S. 
Frates of Miami. As soon as a report is 
made by the special committee, infor- 
mation concerning these fees will be 


published in the Journal. 


MARSHALL R. CassEpy 
Executive Director 
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woman of property 
7 relies on American Title. 
se, Why? Her financial 
advisor recommended us. 
O did her lawyer. 
O did her real estate | 
broker. We think this | 
says something about 
the American way of . 
\doing business. | 
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“It MAY BE TRUER OF MOST of us 
than we like to think that we habitually 
let our prejudices decide what we are 
going to think, then call upon our minds 
to work out a rationale which is in fact 
a rationalization.” 

Does this quote describe your ap- 
proach to the vote on the proposed 
Article V of the Florida Constitution? 
We certainly hope not! 

One of the leading newspapers in 
the state has recently editorialized: 

“Floridians for the first time in the 
history of their state have a uniform 
system of quality justice within their 
reach. 

“If voters say yes March 14 to a new 
Article V of the state constitution—better 
known as the judicial reform amend- 
ment—all courts will be consolidated on 
four uniform levels. 

“Jurisdiction will be the same every- 
where .... 

“All in all, the revision of Article V 
as it appears on the ballot March 14 
promises a much higher quality of 
justice than Florida has now or has 
ever had.” 

Let’s think about that phrase, “prom- 
ises a much higher quality of justice.” It 
will be up to the judges and lawyers 
of our state as members of The Florida 
Bar to see that it is not simply a case 
of promises, promises. If we “get with 
it”—“with it” to mean favoring whatever 
cultural fad or intellectual fancy is 
riding high at the moment—then we, The 
Florida Bar, can see that quality justice 
is within reach of Floridians for the first 
time in history. 

It will not be easy. 


THE BOARD OF GOVERNORS has con- 
cluded its January meeting as this goes 
to press. Item No. 20 on its agenda was 
a report from the chairman of a Special 
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Committee to Study Standards of Judi- 
cial Conduct. The report was not made 
after the request of a member of the 
ABA Special Committee for us to wait 
until the ABA committee can make its 
final report, hopefully after submitting 
it in February in New Orleans for final 
adoption in August in San Francisco. 
Since I shall not be president after 
June and will have been assigned to 
the never, never Siberia-like land where 
past presidents go, and my Florida Bar 
president’s voice stilled, I want us to 
move now! 

In other words, it is not whether a 
new Article V will be classified as uni- 
form or consolidated or reformed or 
modern or jurisdictional to give us an 
improved article, but whether or not we 
have moved toward “quality justice.” 
There is where our work must continue 
in order to keep improvement of pro- 
fessional and judicial ethics first. 


As CHAIRMAN SANDY D’ALEMBERTE of 
the House Judiciary Committee recently 
said, “I have never claimed that uni- 
formity in and of itself was a valid 
reason for revising Article V. Instead, 
we must revise it in order to upgrade 
our entire judicial system. The public 
must have as much confidence in their 
lower court judges as they do in circuit 
judges. We can no longer condone part- 
time judges and the conflicts inherent 
in such judicial officers. All judges must 
be subject to the procedures of the Ju- 
dicial Qualifications Commission. We 
must upgrade all our courts so that the 
entire judicial system is not delegated 
down by a judge who thinks it is as im- 
portant to produce revenue as it is to 
dispense justice.” 


AMEN!! 


Joun M. McCarry 
President 
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Lawyers can lead the 
way to judicial reform 


By 
TALBOT “SANDY” D’ALEMBERTE 


Representative Talbot “Sandy” 
D’Alemberte of Miami heads the 
House Judiciary Committee which 
spearheaded efforts to draft and se- 
cure passage of the new Article V in 
the recent special session of the legis- 
lature. The University of Florida law 
graduate also studied at the Universi- 
ty of the South and on a Rotary Foun- 
dation fellowship at the University of 
London. He was elected to the House 
in 1966 and was named most out- 
standing first-session member in 1967, 
second most effective in committee, 
1969, and was nominated in 1969 and 
1970 for the St. Petersburg Times 
award, most valuable member of the 
House. 
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On Marcu 14, THE vorers of 
Florida will decide whether to 
streamline our court system and 
impose higher standards for the 
selection and service of the judges 
of this state. 

At a special session last Decem- 
ber, the Florida Legislature ap- 
proved a resolution revising Arti- 
cle V, the judicial article of the 
state constitution. This resolution 
must now be submitted for the 
people’s approval on March 14. 
Lawyers can lead the way to this 
long overdue reform. 

Efforts at judicial reform have 
been frustrated in past years. In 
November 1970, the voters re- 
jected a proposed revision of Arti- 
cle V which had been watered 
down by compromise. Major ur- 
ban areas voted negatively be- 
cause the promises of reform were 
not fulfilled. There was no pro- 
vision for quality selection and 
there was not a uniform court 
system. 

The 1971 proposal, Amendment 
Number 1 on the March 14 bal- 
lot, is certainly not defective for 
timidity. Its essential features are: 

1. The 14 different types of 
trial courts in this state are con- 
solidated into two uniform levels 
of courts: circuit courts and 
county courts. All other courts, in- 
cluding justice of the peace courts 
and municipal courts, are abolish- 
ed. To insure an orderly transi- 
tion and sound implementation of 
the proposed revision, municipal 
courts are phased out over a four- 
year period ending in January 
1977. 

The abolition of municipal 
courts has received considerable 
comment. The legislature thought 
that municipal courts, for the 
most part, are not independent of 
the city councils which appoint- 
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ed them; thus they are unable to 
dispense impartial, objective jus- 
tice. Too often, municipal courts 
are as intent on producing reve- 
nue as dispensing justice. We felt 
we could no longer condone this 
cash register justice. 

2. The jurisdiction on the cir- 
cuit and county courts will be 
uniform throughout the state, but 
will be established by general 
law rather than built into the 
constitution. The initial jurisdic- 
tional limits are contained in the 
schedule of the proposed revision 
as follows: 

A. Circuit Court: Civil cases 
over $2,500, juvenile, pro- 
bate, competency, and all 
felony jurisdiction. 

B. County Court: Misdemean- 
ors, claims of less than $2,500 
and violation of all ordi- 
nances including traffic or- 
dinances. 

The legislature believed it was 
important that juvenile, probate 
and felony jurisdiction be placed 
in the top level of trial courts, 
that the legal issues involving our 
young people and the decisions 
affecting our mentally ill should 
be decided by our finest trial 
judges. We felt we could no longer 
justify a system which permitted 
subordinate judges, many of whom 
are not lawyers, to try these issues. 

3. Among other practical reasons 
for this revision is the absurdity 
of existing court staff arrange- 
ments. The circuit court has re- 
sponsibility for administration of 
testamentary trusts but the coun- 
ty judge’s court has the capacity 
to administer the trusts. Another 
example of bad staffing arrange- 
ment is in the area of family law. 
The juvenile courts have the coun- 
selors and investigators but the 
circuit court has exclusive juris- 
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diction over a large number of 
matters affecting juveniles, i.e., 
domestic relations matters, child 
custody fights. Without even 
touching on the staffing problems, 
our present constitution is absurd. 
Think of the title problems which 
arise in connection with estates. 
These now must be handled in 
separate litigations in another 
court. The same is true with dis- 
putes over claims against the es- 
tate. The nonlawyer thinks these 
arbitrary jucisdictional _assign- 
ments are costly and inefficient. 
The nonlawyer is right. 

4. The proposed revision estab- 
lishes a court structure which will 
insure sound judicial administra- 
tion. The chief justice will be the 
chief administrative officer of the 
entire judicial system. Judges may 
be freely assigned to other courts 
to insure efficient utilization of all 
available judicial talent. Each cir- 
cuit will have a chief judge to 
insure efficient administration on 
a local level. 

5. The Supreme Court will have 
the power to make all rules relat- 
ing to practice and procedure, 
but the legislature will have the 
power to veto such rules by a 
two-thirds vote of the member- 
ship of each house of the legisla- 
ture. The legislature does not 
want to get involved in the day- 
to-day internal operations of the 
court, but this question is one of 
importance to constitutional pow- 
ers of the separate branches of 
government. If we are to have 
checks, the legislature should be 
able to check any future court 
which, under the guise of its rule- 
making power, attempts to legis- 
late in the area of substantive law. 
The governor is able to veto any 
such act of the legislature. The 
Supreme Court will, of course, 


Comparison of Proposed Revision and the 
Revision Defeated in 1970 


1. 1970 revision did not provide a uniform trial court struc- 
ture; proposed revision does. 

2. 1970 revision did not require all judges to be full-time; 
proposed revision does. 

3. 1970 revision did not subject all judges to the proce- 
dures of the judicial qualifications commission; proposed 
revision does. 

4. 1970 revision did not require judicial nominating com- 
missions; proposed revision does. 

5. 1970 revision did not establish administrative frame- 
work; proposed revision does. 

G. 1970 revision did not require state to pay all judges’ 
salaries; proposed revision does. 

7. 1970 revision did not abolish municipal courts; proposed 
revision does. 

Principal Features of Proposed Revision 

1. Establishes a uniform two-tier trial court structure con- 
sisting of circuit and county courts; all other trial courts 
including municipal courts are abolished. 

2. Establishes a sound administrative framework for our 
court system. 

3. Authorizes specialized divisions. 

4. Requires all judges to be full-time. 

5. Requires judicial nominating commissions. 

6. Subjects all judges to the procedures of the judicial 
qualifications commission. 

7. Requires that the state pay all judges’ salaries. 
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continue to have the ultimate 
power of judicial review and can 
still rule on the constitutionality 
of any act of the legislature re- 
pealing a rule. 

6. The proposed revision pro- 
vides that the legislature may 
establish specialized divisions of 
any court except the Supreme 
Court. In the schedule of the pro- 
posed revision, the legislature del- 
egates that power so that courts 
may sit in specialized divisions as 
established by local rule approv- 
ed by the Supreme Court. Thus, 
each circuit will be able to decide 
what divisions are most appropri- 
ate for its size, population and 
caseload, subject to approval by 
the highest court. Such divisions 
could include, for example, pro- 
bate, civil, criminal (or a civil 
and criminal trial division) and 
a juvenile and domestic relations 
division. 

7. Branch courts may be estab- 
lished throughout a county. A 
central court is not appropriate 
for handling the small, day-to-day 
legal problems which arise. For 
this reason, the chief judge of the 
circuit is given the power to di- 
rect that any trial court may sit 
in convenient locations. Any mu- 
nicipality which provides ade- 
quate facilities may have a branch 
court established in its area, un- 
less the chief judge of the circuit 
finds the request is unjustified. In 
that case, the municipality can 
appeal to the Supreme Court. Pro- 
vision for branch courts will pre- 
vent inconvenience to police offi- 
cers, citizens and other witnesses. 

8. The number of judges of any 
court, except the Supreme Court, 
will be increased or decreased 
solely on the basis of need. The 
proposed revision provides for a 
flexible method requiring initial 
certification of the need by the 
Supreme Court, followed by leg- 
islative action implementing the 
certification in whole or in part. 
Many people argued that the con- 
stitution should guarantee a min- 
imum number of circuit judges 
per unit population. They argued 
that the figure of one circuit judge 
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for every 50,000 population in the 
present constitution had been the 
saving feature of our existing 
court structure. That arbitrary 
population figure has not worked. 
It has forced the legislature to 
create the hodgepodge of courts 
which now exist in order to meet 
the demand for additional judges. 
In the urban areas, courts of rec- 
ord were created to handle the 
jurisdiction the circuit courts still 
handle in the rural areas. In ad- 
dition, the population figure did 
not take into the account the sea- 
sonable influx of tourists to South 
Florida, the Gulf Coast or Disney 
World. The proposed method for 
providing for additional judges 
should insure sound and rational 
staffing of our judicial system. If 
the legislature wants to provide 
for more judges than the Supreme 
Court certifies are needed, it may 
do so by a two-thirds vote of each 
house of the legislature. 

9. All judges will be required 
to devote full time to their judi- 
cial duties. This eliminates the 
conflict of interest inherent in al- 
lowing part-time judges to be 
part-time lawyers. A judge cannot 
be objective if he rules against a 
lawyer appearing before him one 
day when he knows he must ap- 
pear against him the next day 
as Opposing counsel. The require- 
ment that judges devote full-time 
to their duties will greatly reduce 
the incidence of rub rstamp war- 


Bar Endorses Article 


The Florida Bar Board of 
Governors endorsed Article V 
at its meeting in Vero Beach 
on January 13. With the en- 
dorsement the Board urged 
the legislature to adopt re- 
medial legislation to insure 
that small counties will be 
adequately served by judges. 

President John McCarty 
called the proposed article 
a fine improvement over the 
present article and urged 
Floridians to favorably con- 
sider the judicial reform pro- 
posal. 


"If we lawyers sit idle and let the special interests defeat Amendment No. | on March 


rants issued by desk sergeants in 
the absence of the judge. Many 
part-time municipal judges have 
been in violation of the Code 
of Professional Responsibility be- 
cause they continue to practice 
in criminal courts in their county 
while at the same time perform- 
ing their duties as municipal court 
judge. 

10. All justices and judges of 
the district courts of appeal and 
circuit courts must be lawyers. 
Judges of county courts must be 
lawyers unless otherwise provid- 
ed by general law. Pursuant to 
implementing legislation in the 
schedule, county court judges in 
counties under 40,000 will not 
have to be lawyers. This figure 
may be changed by legislation. 

11. The governor is required to 
fill ywacancies from nominations 
made by judicial nominating com- 
missions. Approximately per- 
cent of all judges in the state 
were originally appointed to of- 
fice to fill a vacancy. Such com- 
missions help to remove the judi- 
ciary from politics. This election 
procedure is one of the most 
important aspects of the new 
proposal. 

12. All judges’ salaries will be 
paid by the state by 1977. This 
should result in considerable tax 
relief to the counties and the ad 
valorem taxpayer who now pay 
the salaries of all trial courts ex- 
cept the circuit court. 


13. The judicial qualifications 
commission procedure will now 
apply to all judges. Under the pres- 
ent constitution, it applies only 
to justices, and judges of the dis- 
trict courts of appeal and circuit 
courts. Extension of the commis- 
sion’s jurisdiction to the lower 
court judges should raise the 
quality of the judiciary overall. 

14. State attorneys will be the 
prosecuting officer in all trial 
courts except that cities may use 
their own prosecutors to prose- 
cute their own ordinances. Coun- 
ty solicitors will be consolidated 
into the state attorney's office. 
State attorneys will have to have 
been a member of the bar for five 
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years and will have to devote full- 
time to their duties. 

15. The proposed revision re- 
quires a public defender in each 
circuit. 

16. Each county will have a 
clerk of the circuit court; how- 
ever, his duties may be divided 
between a clerk of the court and 
an official who serves as county 
recorder and clerk of the county 
commission. A clerk of the coun- 
ty court may be established by 
general law. 

17. Constables become statutory 
positions subject to change or 
termination by general law. 

These are the basic features of 
the proposed revision of Article 
V. Why do we need it? I believe 
we must revise it in order that we 
give the same priority to our 
children and our mentally ill as 
we give to the average civil case. 
I feel that we must make it pos- 
sible for the public to have as 
much confidence in their lower 
court judges as they do in our 
circuit and appellate court judges. 
I strongly believe we must up- 
grade all our courts so that the 
entire judicial system is not drag- 
ged down by a judge who thinks 
it is as important to produce reve- 
nue as it is to dispense justice. I 
believe that all judges should be 
subject to the same requirements 
as to selection and discipline as 
we now apply to the cirouit bench. 
I believe that all of our judiciary 
should be independent of the 
executive and legislative branches 
of state and local government. 

I do not believe that we will 
ever be able to submit a sounder 
revision of Article V to the peo- 
ple. I believe it merits the support 
of the members of the Bar. 

If this revision does not pass 
the people on March 14, 1972, 
most of the judges in Florida will 
be reelected, the circuit judges 
for a six-year term. The legisla- 
ture and the Bar have battled for 
years to update this judicial arti- 
cle and, if defeated twice, will 
probably retire in despair from 
the battlefield, hoping that an en- 
lightened Constitutional Revision 
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Traffic Court: Some 
Pay Stay Away 


pired Fighting cit 
Judge Resigns 
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nd ju 
TY Critie; 
Judge’, tie 1Zes 


ket handling 


Pembroke Park Judge 


Alleges ‘Fix’ 


Pressure 


Numerous headlines like these appear in Florida newspapers throughout the 
year indicating the pressures and problems a municipal judge receives from 
the local governing body which appointed him. The new Article V seeks to 


provide independent judges freed from outside influences. 


Commission will meet six years 
from now and accomplish what 
we have failed to do. It is now or 
(almost) never for judicial reform 
in Florida. 

If we lawyers sit idle and let the 
special interests defeat Amend- 
ment Number 1 on March 14, we 


will deserve the criticism we re- 
ceive. It is now or (almost) never 
for judicial reform. I think the 
lawyers of Florida resent the crit- 
icism of their profession and the 
courts which is so common today. 
Let us do something about it. 
fin 
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Board of Governors Approves 


THE BOARD OF GOVERNORS, meet- 
ing in Vero Beach on January 13- 
15, approved 13 pieces of legisla- 
tion and reviewed and took various 
actions on other proposed bills as 
set out below. 

The Board voted to actively 
sponsor two bills, one creating an 
appellate court of industrial claims 
and the other a resolution recom- 
mending that separate line items 
in the state budget be created for 
the state law schools. The commit- 
tee or section suggesting the other 
approved bills will have the respon- 
sibility of working for their 

assage. 

All bills proposed by The Flor- 
ida Bar carry an effective date of 
January 1, 1973. 


Legal Education and 
Admissions to the Bar 
Resolution 
Adopted by Board 

This is a request for the legisla- 
ture to adopt a separate line item in 
the budget for the appropriations al- 
located to the law colleges at the 
University of Florida and Florida 
State University. If passed, the law 
schools will be listed by name in the 
same manner as the Medical School, 
the Agriculture College and the Food 
Science Programs which are present- 
ly provided for in the appropria- 
tions bill. The Board elected to 
sponsor the resolution before the 
1972 Legislature. 


Real Property, Probate and 
Trust Law Section 

Bills +1 (a) and (b) 

Not approved by Board 

1(b) remanded to section 
These House Joint Resolutions pro- 
pose that Section 4 of Article X of 
the state constitution be amended 
in (a) to allow the legislature to 
have control over the conveyancing 
and mortgaging of homesteads, and 
in (b) to provide that homesteads 
may be devised or inherited in the 
same manner as other real property 
unless otherwise provided by law. 
The present Section 4 (c) provides 
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for joinder of the spouse in aliena- 
tion of homesteads but does not spec- 
ify that the execution of joinder 
must be done manually by the own- 
er or spouse in person, The proposed 
amendment in Bill #1 (a) clarifies 
that the execution may be done by 
power of attorney or manual execu- 
tion. If ratified by Florida electors 
in November, the amendment would 
become effective January 1, 1973. 
The section submitted a similar bill 
to the Board of Governors last year 


which failed to pass the Board. 


Real Property, Probate and 
Trust Law Section Bill +2 
Approved by Board 

This act relates to declarations of 
trust. It causes Section 689.075 of 
the Florida Statutes to be remedial 
by preventing the automatic invali- 
dation of a trust because one or more 
provisions is not followed, The bill 
also provides that the execution of 
trusts shall be in conformity with 
the requirements for execution in 
the jurisdiction where they are exe- 
cuted. It allows witnesses to acquire 
beneficial interests, excludes revoca- 
ble trusts and accounts at banks and 
provides for applicability to certain 
trusts already executed. 

Real Property, Probate and 
Trust Law Section Bill +4 
Failed 

This act relates to public records 
and recording and provides that the 
requirements for eligibility for re- 
cording shall be directory upon the 
clerk, If an instrument does not meet 
the statutory requirements but is ac- 
cepted and recorded, it will still 
be valid and serve as constructive 
notice. 


Real Property, Probate and 
Trust Law Section Bill +5 
Approved by Board 

This bill would amend Section 
745.15(4)(a), F.S., relatin to 
guardianship. As it now iat the 
act does not provide for the convey- 
ing or encumbering of homestead 
property by guardians when both 
spouses are incompetent, The new 
provision would permit this. 


Real Property, Probate and 
Trust Law Section Bill +6 
Approved by Board 

The purpose of the proposed bill, 
which would amend Section 711.08- 
(1) of the Florida Statutes, is to 
resolve the question as to whether 
or not one acting under a properly 
recorded power of attorney can sub- 
mit land of another to condominium 
ownership, The bill would provide 
for this, 


Real Property, Probate and 
Trust Law Section Bill +7 
Approved by Board 

Relating to amendment of Chap- 
ter 709.01, F.S., this bill provides 
that the power of attorney and sim- 
ilar instruments apply in instances 
where the principal is incompetent 
without the knowledge of the agent 
at the time, as well as when the 
principal is dead, The present chap- 
ter only grants the authority when 
the principal has died. 


Real Property, Probate and 
Trust Law Section Bill +8 
Approved by Board 

This proposed amendment to F.S. 
695.03, subsections (1) and (2), 
adds the words, “or other proper au- 
thority,” to the list of officials by 
whom certificates of authority are 
issued in order to cover situations 
existing in Michigan, New Jersey, 
New York and West Virginia whose 
statutes do not provide for proof of 
instruments affecting real and _per- 
sonal property to be made by clerks 
of courts. 


Real Property, Probate and 
Trust Law Section Bill +9 
Approved by Board 

The bill amends Section 689.15 
F.S., relating to estates by survivor- 
ship to provide that a joint tenancy 
in property may also be created by 
(1) a devise, conveyance or transfer 
of property to two or more persons 
providing for a right of survivorship, 
(2) the owner conveying an inter- 
est in his property to himself and 
another person providing for a right 
of survivorship, (3) conveying prop- 
erty to a husband and wife as joint 
tenants with right of survivorship, 
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13 Legislative Proposals 


provides that all conveyances of the 
type described in (2) above hereto- 
fore executed are hereby validated 
whereas those of the type described 
in (3) above shall be deemed joint 
tenancies rather than tenancies by 
the entireties. 


Real Property, Probate and 
Trust Law Section Bill +10 
Failed 

The proposed bill provides that 
the surviving spouse in Florida now 
will receive the first $10,000 of the 
property of an intestate decedent, 
plus a portion of the residue, before 
the remainder is divided among the 
lineal descendants, It is felt that this 
amendment to Section 731.23(1) of 
the Florida Statutes will provide for 
the more equitable distribution of 
large estates. 


Real Property, Probate and 
Trust Law Section Bill +11 
Approved by Board 

This bill, pertaining to death cer- 
tificates, is again submitted by the 
section in hopes of achieving per- 
manency to the showing of the name 
and address of the surviving spouse 
or the nearest living relative on such 
certificates. The act would amend 
F.S. 382.081(1) (a) to retain this in- 
formation on the form which is now 
accomplished by a nonpermanent 
regulation. 


Real Property, Probate and 
Trust Law Section Bill +12 
Failed 

This bill would eliminate a wid- 
ow’s inchoate right of dower as to 
real property which the husband 
might have conveyed prior to his 
death, It leaves vested dower in real 
property owned by the husband at 
his death on the same basis as per- 
sonal property owned at death. It 
also eliminates the need for joinder 
of the wife in conveyances by the 
husband of his own property, other 
than homestead. The act amends 
F.S, 731.34, 


Real Property, Probate and 
Trust Law Section Bill +13 
Approved by Board 

This bill creates Section 733.225, 
F.S., which specifies that court or- 
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ders are not required for authorizing 
or confirming sales made pursuant 
to a general power contained in a 
will and the sale need not be justi- 
fied by necessity, The act is intended 
to make clear probate procedures in 
light of the case law in In re Smith’s 
Estate and In re Gamble’s Estate. 
The act excepts those sales which 
are the subject of litigation on the 
effective date of this act, or which 
shall be brought into litigation with- 
in one year thereafter. 


Real Property, Probate and 
Trust Law Section Bill +14 
Remanded to Section 
for written comments 

An act relating to condominiums, 
this bill would amend subsections 
(1) and (2) of Florida Statutes 
Section 711.24, Subsection (1) is 
amended to provide that certain dis- 
closure requirements may be met by 
the seller, developer or agent by 
furnishing detailed information to 
the purchaser in one or more docu- 
ments, Subsection (2) is amended 
so as to reduce the period of time in 
which a purchaser must close the 
purchase from 90 to 30 days. 


Real Property, Probate and 
Trust Law Section Bill +15 
Approved by Board 

This new act revises the probate 
and guardianship laws by repealing 
or conforming those sections of 
Chapters 732, 733, 734, 744, 745 
and 746 which are in conflict, al- 
ready in the Florida Rules of Pro- 
bate and Guardianship Procedure or 
substantively the same as sections 
located elsewhere in the statutes re- 
lating to courts. 


Workmen’s Compensation 
Law Committee Bill +3 
Approved by Board 

This bill creates an appellate court 
of industrial claims with four judges 
appointed by the Governor with con- 
sent of the senate for four-year 
terms. The court shall hear all re- 
views from orders of judges of in- 
dustrial claims and its expenses will 
not be paid from the general tax 
revenue of the state but from assess- 
ments against carriers and _ self-in- 


sured employers. The new court 
would be located in Tallahassee and 
its orders will be final, subject to 
review only by the Supreme Court. 
The bill amends F.S. 440,27. 

The Board went on record to say 
that the new court appears to be 
consistent with the proposed revi- 
sion of Article V, but if there is a 
conflict, the bill will conform to the 
article should the revision be voted 
by the people, The bill was chosen 
for Bar sponsorship before the 1972 
Legislature. 


Workmen’s Compensation 
Law Committee Bill +4 
Approved by Board 

This is an act relating to work- 
men’s compensation attorney’s fees. 
It proposes to provide a time-saving 
and streamlined means of reaching 
a reasonable attorney's fee should 
the parties care to stipulate that the 
judge of industrial claims may set 
the fee. The act amends Section 
440.34 (1) Florida Statutes. 


Workmen’s Compensation 
Law Committee Bill +5 
Approved by Board 

This bill amends several sections 
of Florida Statutes, including para- 
graph (c) of subsection (1) of Sec- 
tion 440.19, in which it requires all 
claims to contain a statement of 
previous permanent physical impair- 
ments. It also amends paragraph (a) 
of subsection (3) of Section 440.25. 
Now, when a handicapped worker 
suffers a new industrial injury, the 
Special Disability Fund becomes a 
party to a hearing before a judge of 
industrial claims. Paragraph (g) of 
subsection (4) of Section 440.49 is 
amended to conform with the above 
procedure, so that the employer can 
be reimbursed from the Special] Dis- 
ability Trust Fund and thereby be 
protected from excess liability. 


Motor Carrier Subcommittee 
Bill +1 
Failed 
This bill seeks to increase the 
number of members of the Public 
Service Commission from three to 
five through amending Chapter 350.- 
01, F.S. 
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Florida’s Corporate 


BY BRIAN C. ELLIS 


Brian C. Ellis, a partner with Holland 
& Knight, Tampa, obtained B.S. and 
LL.B. degrees with honors from the 
University of Florida and an LL.M. 
degree in taxation from New York 
University. While at NYU he was a 
teaching fellow in the School of Law. 
He is a member of the Executive 
Council of the Tax Section of The 
Florida Bar and has published articles 
on tax subjects in the Vanderbilt Law 
Review, The Journal of Taxation, Tax 
Counselor's Quarterly, Taxation for 
Accountants, Bureau of National Af- 
fairs Tax Management series, and ABA 
Law Notes for the Young Lawyer. 


74 


On NoveMser 2, 1971, Florida 
voters approved a_ constitutional 
amendment, authorizing the state 
to impose a tax based on the income 
of corporations and certain other 
artificial entities. The legislature 
then met in special session to im- 
plement this authorization by 
adopting a Florida Income Tax 
Code (Florida Statutes, Ch. 220 
(1971) ), effective January 1, 1972 
(sometimes referred to hereafter as 
“the Act”). This article summa- 
rizes the more important provi- 
sions of the Act. 


Taxpayers Subject to the Tax 


Florida’s Income Tax Code ap- 
plies primarily to corporations, with 
one significant deviation from the 
provisions of the Internal Revenue 
Code taxing corporations. Certain 
corporations having ten or fewer 
stockholders may elect, under Sub- 
chapter S of the Internal Revenue 
Code, to eliminate most corporate 
income taxes, with the corporation’s 
income being taxed directly to its 
stockholders. Florida’s Income Tax 
Code contains no such election (ex- 
cept for years beginning before 
July 1, 1973). Therefore, corpora- 
tions that have made a Subchapter 
S election will nevertheless be 
subject to Florida’s income tax in 
the same manner as all other cor- 
porations, for years beginning 
after July 1, 1973. (Fla. Stat. 
$290.13(2) (i).) 

The income tax does not, of 
course, apply to individuals, nor 
does it normally apply to partner- 
ships (limited or general), estates 
or trusts. (Fla. Stat. §220.02(1).) 
However, the Act authorizes the 
Department of Revenue to issue 
regulations “to clarify whether cer- 
tain groups, organizations or associ- 
ations . . . shall be deemed “tax- 
payers”....(Fla. Stat. §220.51(1).) 


This perhaps constitutes legislative 
authority for the promulgation of 
regulations similar to the federal 
regulations dealing with the ques- 
tion of when an organization that 
is a limited partnership or a trust 
(for example) under state law will 
nevertheless be treated as a corpo- 
ration for tax purposes (see Federal 
Income Tax Regulations, §301.77- 
01). 


Tax Rate 


The tax rate is a flat five percent 
of the taxpayer's “net income” for 
the taxable year. (Fla. Stat. §220.11 
(2).) However, the first $5,000 of 
net income is exempt from tax. 
(Fla, Stat. §220.14(1).) Appro- 
priate provision is made to prevent 
stockholders from organizing multi- 
ple corporations in an effort to ob- 
tain multiple $5,000 exemptions, so 
that only a single exemption may 
be obtained by “affiliated groups” 
of corporations. See Fila. Stat. 
§220.14(4) and Internal Revenue 
Code, §1563. 


Determination of Income 
Subject io Tax 


The five percent tax is measured 
by a taxpayer’s “net income,” which 
means its “adjusted federal in- 
come.” (Fla. Stat. §220.12(1).) If 
the taxpayer does business only in 
Florida, then normally its entire 
“adjusted federal income” would be 
subject to tax in Florida. If the 
taxpayer does business in Florida 
and other states, then Florida’s tax 
applies only to so much of the 
taxpayers “adjusted federal in- 
come” as is apportioned to Florida 
under the apportionment rules dis- 
cussed further below. 

The term “adjusted federal in- 
come” generally corresponds to the 
taxable income shown on line 30 of 
the corporation’s federal income 
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tax return. There are, however, a 
number of differences between the 
computation of “taxable income” 
for federal purposes and “adjusted 
federal income” for Florida pur- 
poses. It is these differences that 
are considered in determining the 
taxpayer's “adjusted federal in- 
come.” The more significant ad- 
justments are as follows. 

Interest that is exempt from fed- 
eral tax under §103 of the Internal 
Revenue Code (i.e. interest earned 
on obligations of states, municipal- 
ities, etc.) is included in Florida’s 
adjusted federal income, except in- 
terest received on obligations is- 
sued by the State of Florida or its 
political subdivisions. (Fla. Stat. 
§220.13(1) (a) (ii).) The exclu- 
sion of interest earned on obliga- 
tions of Florida and its political 
subdivisions presumably was de- 
signed to encourage investment by 
banks and other financial institu- 
tions in such obligations. 


Interest earned on obligations of 
the United States is excluded from 
Florida’s adjusted federal income, 
(Fla. Stat. §220.13(1) (b) (iii) ) 
although such interest is normally 
includible for federal purposes. 
(Internal Revenue Code, §103 (b).) 
The exclusion of such interest for 

urposes of determining Florida’s 
adjusted federal income is required 
by federal law, at least if the tax 
in question is an income tax. See 
31 U.S.C. §742. In theory at least, 
Florida’s income tax is not an in- 
come tax as such but rather is 
cast in the form of an excise tax 
measured by income. (Fla. Stat. 
§§220.02 (2) and 220.11(1).) 
Therefore, Florida arguably could 
have taxed interest received on 
federal obligations. If this had 
been done, xc there would 
have been a risk that Florida’s tax 
would be held by a court to con- 
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stitute an income rather than an 
excise tax, so that inclusion of in- 
terest on federal obligations in 
Florida’s adjusted federal income 
would have violated federal law. 
Also, even if the tax is an excise 
tax, nevertheless federal law per- 
mits only “nondiscriminatory” 
state excise taxes on federal in- 
terest (31 U.S.C. §742) and Flor- 
ida’s tax would probably have 
been considered discriminatory be- 
cause it exempts interest on certain 
state-issued obligations (i.e. those 
issued by Florida), while taxing all 
federal obligations. Presumably, as 
a solution to these problems, the 
legislature decided to simply ex- 
empt interest on federal obligations 
from taxation but impose a tax on 
state interest (except interest on 
obligations of Florida and its po- 
litical subdivisions). Thus there 
is no violation of federal law even 
if Florida’s tax is deemed to be an 
income tax and, by imposing the 
tax on interest received from non- 
Florida debt obligations, Florida 
still subjects a substantial part of 
the income derived by banks and 
other financial institutions to its 
tax, while preserving an incentive 
for such institutions to invest in 
Florida obligations. 

Under the Internal Revenue 
Code, net operating losses and cap- 
ital losses generally may be carried 
back to years before the year in 
which the loss was generated, as 
well as being carried forward to 
future years. (Code §§172(b) and 
1212(a) (1) (A).) Under Flor- 
ida’s Income Tax Code, however, 
there is no such thing as a net 
operating loss or a capital loss 
carry back. All such losses can 
only be carried forward to future 
years. (Fla. Stat. §220.13(1) (b) 
(i) (¢).) In addition, losses in- 
curred in years ending before Jan- 
uary 1, 1972 cannot be carried 


forward. (Fla. Stat. 
(b) (i) (a).) 

The fourth, and final, significant 
variation between Florida’s “ad- 
justed federal income” and “tax- 
able income” as defined in the 
Internal Revenue Code _ involves 
the installment sales provisions of 
Florida’s Income Tax Act. Under 
the installment sales provisions of 
the Internal Revenue Code ( §453), 
a taxpayer may elect to report his 
gain realized on installment sales 
(i.e., those sales with respect t» 
which payments will be spread 
over more than one taxable neriod ) 
on a pro-rata basis rather than re- 
porting the entire realized gain in 
the year of sale. Thus the taxpayer 
simply calculates his profit per- 
centage (amount realized minus 
adjusted basis of property sold) 
and then applies this percentage to 
the actual payments (both the 
downpayment and all deferred 
payments) for each year when 
such payments are received. If in- 
stallment sales treatment is not 
elected under the Internal Revenue 
Code, then the taxpayer must re- 
port his entire realized gain in the 
year of sale. For this purpose an 
accrual basis taxpayer would in- 
clude the face amount of any note 
received in his amount realized 
and a cash-basis taxpayer would 
include the fair market value of 
such a note in his amount realized. 
Such amount, together with any 
downpayment, and minus the tax- 
payers adjusted basis for the 
property sold, would thus be sub- 
ject to tax in one year, even though 
actual cash payments on the notes 
might not be received for several 
years. The obvious advantage of 
the installment sales method is 
that the payment of tax may be 
correlated with receipt of the cash 
payments. 


As a general rule Florida does 


§220.13(1) 
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All Florida corporations must file a Florida income tax return if they are required to file 


not permit an installment sales 
election to be made. On the other 
hand, as a general rule Florida 
also does not include in “adjusted 
federal income” any gain reported 
for federal purposes on the install- 
ment sales method, with respect to 
sales made before January 1, 1972. 
Thus installment sales payments re- 
ceived after January 1, 1972, with 
respect to sales made before that 
date, are not subject to Florida 
tax but the full amount of any real- 
ized gain on installment sales 
made after that date is includible 
in Florida income in the year of 
sale, regardless of when the install- 
ment payments actually will be 
received. (Fla. Stat. §220.13(1) 
(c).) 

Under an exception to Florida’s 
general rule, a taxpayer may elect 
the installment sales method. How- 
ever, if this election is made then 
the taxpayer must include in its 
Florida income all installment pay- 
ments received after January 1, 
1972, with respect to sales made 
before that date. Florida taxpayers 
therefore are faced with a rather 
significant decision to be made 
concerning installment sales. They 
may exclude payments received 
with respect to pre-January 1, 
1972, sales from their Florida in- 
come but then the full amount of 
gain realized on post-January 1, 
1972, installment sales must be in- 
cluded in Florida income in the 
year of the sale, even though an 
installment sales election is made 
with respect to such sales for fed- 
eral tax purposes. On the other 


hand, the federal installment sales 
election may be utilized for Flor- 
ida purposes but then payments 
received after January 1, 1972, with 
respect to sales made before that 
date, must be included in Florida 
income; whereas, such payments 
would have been excluded if the 
installment sales election had not 
been made. Furthermore, the de- 
cision as to which method to use 
must be made at the time the first 
Florida income tax return is filed 
for a period in which an_ install- 
ment payment is received. (Fla. 
Stat. §220.13(1) (c) (iii).) Once 
the election is made on such re- 
turn, it is essentially irrevocable. 
That is, if on the taxpayer's first 
relevant Florida return it elects to 
utilize the installment sales method 
then all future installment sales 
must be reported on this method. 
If the taxpayer decides not to uti- 
lize the installment sales method 
for Florida purposes, then the tax- 
payer is essentially prohibited 
from ever utilizing this method for 
Florida purposes. 

If the taxpayer has no pre-Jan- 
uary 1, 1972, installment sales, then 
the decision should be easily made 
in favor of electing installment 
sales treatment for Florida pur- 
poses. However, if the taxpayer 
has a substantial amount of pay- 
ments to be made in future years 
with respect to aggre 1, 1972, 
installment sales, the decision 
may be difficult because the tax- 
payer may not be in a position to 
estimate its volume of post-January 
1, 1972, installment sales. There- 
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fore, the taxpayer will not really 
know whether it will be better off 
excluding the income from _pre- 
January 1, 1972 sales from Florida 
income or including income from 
such sales but being able to elect 
the installment sales method for 
Florida purposes with respect to 
future sales. 

If installment sales treatment is 
elected for Florida purposes, then 
the taxpayer has a further election 
as to the amount of pre-January 1, 
1972 installment sales income that 
is reported for Florida purposes. 
The taxpayer may report the en- 
tire amount of such income. Alter- 
natively, the taxpayer may elect 
to report only a specified percent- 
age of such income (see Fla. Stat. 
§220.13(1) (c) (v).) If this elec- 
tion is made, however, then certain 
expenses deducted on the tax- 
payer's federal return with respect 
to installment sales income must 
be added back to the taxpayer's in- 
come for Florida purposes. (Fla. 
Stat. §220.13(1) (c) (iv).) 


Amendments to the 
Internal Revenue Code 


Except for the adjustments dis- 
cussed above, and a few more 
refined adjustments not of suffi- 
cient general interest to warrant 
discussion here, Florida’s income 
tax is based on federal taxable in- 
come determined under the Inter- 
nal Revenue Code (with Florida’s 
tax, which is deductible for fed- 
eral purposes, being added back to 
determine adjusted federal in- 
come). The term “Internal Rev- 
enue Code” is defined as the In- 
ternal Revenue Code of 1954, as 
amended and in effect on Novem- 
ber 2, 1971. (Fla. Stat. §220.03(1) 
(h).) However, the Act also pro- 
vides that the legislature may 
adopt future amendments to the 
Internal Revenue Code in full, 
prospectively, by enacting separate 
legislation for that purpose. (Fla. 
Stat. §220.03(3).) It appears, how- 
ever, that such legislation might 
constitute an unlawful delegation 
of Florida’s legislative authority to 
the United States Congress. A 
better policy probably would be 
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a federal income tax return 


for the Florida Legislature, at each 
session, to specifically adopt Inter- 
nal Revenue Code amendments 
that have been enacted since the 
previous session. Not only would 
such a procedure avoid possible 
constitutional problems, but it 
would also provide the legislature 
with an opportunity to specifically 
examine each Internal Revenue 
Code amendment to be certain that 
the federal licy behind each 
amendment Bs comports with a 


desirable policy for Florida. 


Taxation of Multistate 
Corporations 


Florida apportions the adjusted 
federal income of a multistate cor- 
poration to Florida by a three-part 
fraction, based upon the uniform 
procedure of Florida Statutes, 
Chapter 214, for apportioning all 
nonproperty taxes. The denomi- 
nator of the fraction normally is 
“three.” The numerator of the 
fraction is determined by a three- 
part ratio. The first part is the 
ratio that the taxpayer's sales in 
Florida bear to its total sales. The 
second part is the ratio that the 
taxpayers Florida payroll bears to 
its total payroll. The third part is 
the ratio that the value of the tax- 
payer's Florida real and tangible 
personal property bears to the 
value of all its property. These 
three ratios are then converted to 
percentages and the three _per- 
centages are added to obtain the 
numerator of the fraction. (Fla. 
Stat. §§220.15 and 214.) 

However, in adding the percent- 
ages the sales factor is given twice 
the weight of the property and 
payroll factors. (Fla. Stat. §229.15- 
(4).) This weighting is favorable 
to companies having substantial 
Florida payrolls and investments 
in Florida real property, but having 
relatively low Florida sales (such 
as many companies engaged in the 
citrus business). The Florida por- 
tion of such a company’s income 
is less than that which would have 
been apportioned to Florida if the 
three factors had been given equal 
weight, as is done by many other 
states. However, overall] the 
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weighting provision probably will 
increase Florida’s revenue because 
most national corporations doing 
business in Florida have relatively 
small Florida payrolls and Florida 
property holdings but may have 
proportionately large Florida sales. 

There is a possible question con- 
cerning the constitutionality of 
Florida’s weighting provision. See, 
e.g., General Motors Corp. v. Dist. 
of Columbia, 380 U. S. 553 (1965). 
Among other problems, it could 
result in a taxpayer's taxable in- 
come for purposes of Florida’s law 
and that of all other states exceed- 
ing 100 percent of its net income 
(because many states weight sales, 
payroll, and property equally). 
Florida’s Income Tax Code. at- 
tempts to alleviate this problem 
by providing a limited tax refund 
under these circumstances. (Fla. 


Stat. §220.15(4).) 


Administration of the 
Income Tax Code 


The Department of Revenue 
will write regulations under the Act 
and will administer it. In an at- 
tempt to minimize the need for 
additional field agents to audit 
Florida tax returns, the Act re- 
quires that if a taxpayer's federal 
income tax return is adjusted for 
any reason in a manner that would 
affect its Florida income, then the 
taxpayer must notify the Depart- 
ment of Revenue. (Fla. Stat. §220.- 
23(2) (a).) Thus Florida may rely 
to a considerable extent on the 
Internal Revenue Service to initiate 
audits. There are, of course, certain 
provisions of Florida’s tax that are 
peculiar to a state income tax (such 
as the apportionment provisions ) 
and derelictions in reporting in- 
come under such provisions would 
not be discovered by federal audit. 


Returns 


All Florida corporations must 
file a Florida income tax return if 
they are required to file a federal 
income tax return, regardless of 
whether or not they are liable for 
any tax. (Fla. Stat. §220.22(1).) 
The term “federal income tax re- 
turn” presumably would include 


for this purpose not only the nor- 
mal corporate income tax return 
(Form 1120) but also any other 
return in the 1120 series. In ad- 
dition, any non-Florida corpora- 
tion liable for the Florida tax must 
file a return. Returns are filed on 
the same basis (i.e., cash or accrual 
method, calendar or fiscal year ) 
as federal returns. (Fla. Stat. 
§§220.41 and .42.) Florida’s return 
is due on or before the first day 
of the fourth month following the 
close of the taxable year (federal 
returns are due on the 15th day of 
the third month). (Fla. Stat. §220.- 
222.) Estimated tax payments must 
be made if the ultimate tax liability 
can reasonably be expected to ex- 
ceed $2,500. (Fla. Stat. §220.24.) 
Consolidated returns generally may 
be filed under the same circum- 
stances as consolidated federal in- 
come tax returns may be filed, ex- 
cept that in order to file a 
consolidated return for Florida 
purposes the parent corporation 
must be subject to tax in Florida. 
The returns presently are filed with 
the Department of Revenue, Cor- 
poration Income Tax Bureau, Carl- 
ton Building, Tallahassee, Florida 
32304, but the Department has an- 
nounced that additional filing and 
depository locations may be estab- 
lished at later dates. Tax return 
forms will not be available before 
March 1, 1972. However, even for 
those corporations having a fiscal 
year ending on January 31, 1972, 
the delay should present no sub- 
stantial burden because such tax- 
payers will have until May 1, 1972, 
to file their Florida returns. 
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Retired Special Agent of FBI with 30 
years experience in FBI Laboratory. 
Qualified as expert witness throughout 
U.S., etc. Examination of documents: 
handwriting, handprinting and _ type- 
writing identification, detection of for- 
gery and alterations and related prob- 
lems. 

GEORGE MESNIG, 1616 Bunker Hill 
Dr., Sun City Center, Fla. 33570 (813) 
634-1616 


77 


e 


evocable 


By DAVID EMANUEL 


David Emanuel practices law in Mi- 
ami and is also a certified public ac- 
countant. He was a member of the 
Board of Editors of the University of 
Miami Quarterly in 1955-56; co- 
founder and first president of the 
Greater Miami Tax Institute; lecturer 
on federal taxation, University of 
Miami Law Center. He has also 
lectured for The Florida Bar CLE 
programs, Florida Institute of CPA's, 
Florida Bankers Association; and 
University of Miami Tax Conference. 
He has written articles for the Journal 
of Taxation, Florida Probate Practice 
and Prentice-Hall Tax Ideas. 


78 


THE SUBJECT IS REVOCABLE TRUSTS 
as a device to avoid probate. And 
first, it is important to understand 
the theory which allows this result. 

A man signs a trust agreement 
and transfers property to his 
trustee. He retains the power dur- 
ing his life to revoke and take back 
the property, but if not, then at his 
death the trustee is to deliver to 
beneficiaries. 

American courts have held that 
the power to revoke does not pre- 
vent a trust from being “valid,” that 
is, does not cause it to be classified 
as something other than a trust. 
The trustee of a “valid” trust is 
considered the “owner” of the trust 
property. Of course, he owns sub- 
ject to his obligations as trustee. 

That is enough to explain the 
result. If the trustee and not the 
grantor is the owner, there is noth- 
ing to probate when the grantor 
dies. Probate implies ownership. 
No ownership, no probate. 


A Legal Fiction 
I should add this. If “ownership” 


is more than a technical distinction; 
if it means real power over prop- 
erty, then it is a fiction to say that 
the grantor is not the owner. 

However, this does not condemn 
revocable trusts as a means to ac- 
complish an end. A corporation is 
a fiction, but the fiction is thought 
to produce desirable results, so the 
law acts upon it as though it were 
a fact. The same may be true of 
the revocable trust device. To de- 
cide that, one would have to ascer- 
tain, first, what were its results, 
and, then, which were and which 
were not desirable. That is the plan 
of this article. 


Florida Law 


In 1956, in Seymour v. Seymour! 
our Supreme Court on general rea- 


soning ruled that a Totten trust 
was not a probate asset. But later 
the same year, in Hanson v. Den- 
ckla,2 the court held a revocable 
trust invalid, ie., that its corpus 
was subject to probate, where the 
grantor retained and_ exercised 
other powers. In 1968, a Florida 
district court of appeal sustained 
a revocable trust similar to the one 
in Hanson.* To do so, it construed 
Hanson so narrowly as practically 
to interpret it out of existence. 

These decisions caused uncer- 
tainty in the minds of Florida law- 
yers about the status of revocable 
trusts. To cure this and state the 
“correct” rule, the legislature in 
1969 enacted Florida Statute 689.- 
075.4 The statute says that a trust 
“shall not be held invalid” and shall 
not be “an attempted testamentary 
disposition” because it is revocable, 
because the grantor is income bene- 
ficiary, because he is his own trust- 
ee, because he has a general power 
of appointment, or the power to 
direct investments, or to withdraw 
principal, and so on, or because he 
exercises any of his powers one or 
more times. 

The statute has been praised for 
imposing the “correct” legal rule. 
I suggest the applause is premature. 


Public Policy 


The question for the lawmaker is 
not what is the “correct” rule, but 
what is desirable for Florida. 

To the extent the statute pro- 
duces results believed proper, the 
legislature has done well. But inso- 
far as it tends to bring about a state 
of affairs which the lawmakers 
would have opposed had they an- 
ticipated it, then they have not 
done so well. I believe that in some 
instances the latter is true of the 
statute. 
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Do They Solve 
or Create Problems? 


Here is an example. A Floridian 
transfers property to the trustee of 
a revocable trust. Later, because of 
other transactions, he becomes in- 
solvent. Can his creditors reach the 
trust property? 

The answer is that we do not 
know for certain (because there is 
no controlling Florida precedent), 
but it is conceivable that in the 
stated case, a man might be able 
to avoid his just debts. 

Presumably, our courts would 
decide under the common law, as 
modified by whatever Florida stat- 
utes apply. As to common law, in 
1879 the United States Supreme 
Court held that if a man made a 
revocable transfer to his wife and 
later became insolvent, his creditors 
could have no common law right to 
reach the property, unless the debt- 
or voluntarily exercised his power 
of revocation.® Some have supposed 
that the Florida decision in First 
Wisconsin National Bank of Mil- 
waukee v. Schwabé® stated a differ- 
ent rule for us, but I do not think 
so. In that case, the grantor was 
also beneficiary, and the creditors 
were allowed to go against his 
beneficial interest, a result which 
could have been avoided by 
naming his wife or children 
beneficiaries. 

I can find four statutes about re- 
vocable transfers, and I think none 
of them protects creditors in the 
supposed case. Florida Statute 
726.01 is our enactment of the Stat- 
ute of Elizabeth, which grants re- 
lief either where the transferor was 
already insolvent, or where he 
made himself insolvent by the 
transfer, neither of which is our as- 
sumed case. Florida Statutes 726.08 
and 726.09 are to protect subse- 
quent purchasers for value, again 
not our case. And Florida Statute 
689.075 sustains revocable trusts, 
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which is hardly authority for the 
creditors’ position. 

So, it is possible the law allows 
a man to remove his property from 
the reach of his creditors while re- 
taining substantial ownership, a 
result which I am persuaded the 
legislature did not contemplate. 


Avoiding Probate 


It is urged that, since citizens 
ought to be able to avoid the ex- 
pense, delay, red tape, and what- 
ever of probate, any suitable meth- 
od will serve, and a revocable trust 
is a suitable method. But this begs 
the question. It assumes that it is 
to the interest of Florida that its 
citizens may dispense with probate, 
en bloc, whereas that is a question 
to be decided. 

I use “probate” not in its techni- 
cal sense of the procedure for prov- 
ing that a man properly executed a 
will alleged to be his, but in its 
wider meaning—as the obligations 
of ownership at death. In this 
sense, “probate” is a collection of 
rules for the protection of two 
classes: claimants and beneficiaries. 

“Beneficiaries” means the recip- 
ients designated in the dispositive 
instrument, i.e., the decedent’s ad- 
mitted successors. “Claimants” are 
persons with a contrary interest; 
for example, widows claiming 
dower or year’s support and 
creditors. 

I think it should be clear that 
to the extent it is believed desirable 
to protect these classes in the man- 
ner prescribed in the probate stat- 
utes, we do not wish a man to 
avoid probate, any more than we 
want him to be able to escape the 
reach of the criminal law. 

Of course, insofar as the rules 
have become archaic or undesir- 
able, it is entirely proper to repeal 
or revise them. Whether conjuring 


up revocable trusts, in their present 
form, is the way to do it, is another 
question. 


Widows, Orphaned Minors 


Under Florida law a man’s 
widow may elect to take her dower 
share, one-third of the property he 
“owned” at death, in lieu of what- 
ever provision he made for her in 
his will.7 If she can prove need, 
she may also obtain year’s sup- 
port.8 And if a parent dies leaving 
orphaned children under the age of 
18, they may have support from 
the estate until they reach 18.9 

The question is can the decedent 
defeat these claims by using the 
form of a revocable trust? It is very 
possible that he can, although 
again we do not know for certain. 
The Florida Supreme Court case 
nearest on point is Williams v. Col- 
lier decided in 1935. The court 
ruled that a widow could not suc- 
cessfully assert dower against the 
corpus of her husband’s revocable 
trust. But on rehearing, it interpret- 
ed the trust agreement differently, 
holding that it was not revocable 
after all, but irrevocable, thus 
converting everything it said before 
into dicta. 

In 1914, in Johns v. Bowden,12 
the court allowed children to 
enforce their homestead rights 
against realty in a trust, where 
their father had retained a general 
power of appointment. The reason- 
ing was that because of the general 
power, the deed of trust was “in 
the nature of a testamentary dis- 
position . . . and a testamentary 
disposition of homestead property 
is forbidden by law when the testa- 
tor leaves a wife or child.” Obvi- 
ously, the rationale could not now 
stand, because Florida Statute 
689.075 specifically states that a 
general power of appointment does 
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There is no controlling Florida authority on whether a decedent's creditors can pierce his 


not make a trust “an attempted 
testamentary disposition.”13 

In 1970, a Florida district court 
held that a widow had no enforce- 
able dower rights in her deceased 
husband’s revocable life insurance 
trust.14 Admittedly, this is not de- 
cisive of the main issue, because 
life insurance proceeds stand on a 
different footing than other prop- 
erty. But it should be noted that 
the decision did not rest on that 
ground, but on general reasoning 
about the “validity” of revocable 
trusts. 

I have no purpose, in this article, 
either to defend or deny the policy 
embodied in dower, year’s support, 
or support for orphaned minors. On 
dower, for example, I admit that 
the public mind may have changed 
about the economic privileges of 
married women. This seems to be 
implied by our new divorce law.15 
Perhaps dower should be assimi- 
lated more nearly to alimony; that 
is, whether and how much a widow 
receives would depend on need. 
That is immaterial to the purpose 
of this article. 

The point is, that to whatever 
extent it remains Florida policy to 
protect widows and orphaned mi- 
nors the law cannot allow its pur- 
pose to be defeated by the form 
which the decedent employed to 
dispose of his property. 

Remolding the Device 

The foregoing does not imply 

that if revocable trusts, as presently 


constituted, produce undesired re- 
sults the only solution is to do away 


with them. The legislature might 
remold the device so that only its 
approved elements remain. The 
lawmakers might pass a statute de- 
claring that for the purpose of en- 
forcing claims which they wish to 
protect, the grantor shall be con- 
sidered the “owner” of the corpus. 
The legislature might go farther 
and impose certain procedural re- 
quirements, as, for example, that 
the decedent’s executor give notice 
in the probate file of the existence 
of the trust and of the name and 
address of the trustee, or if there 
is no executor, that the trustee give 
notice in a prescribed manner. But, 
except as excepted, a revocable 
trust would be a trust, i.e., would 
produce the legal consequence 
which the common law attaches to 
the grantor-trustee relationship. 


Probate Procedure 

Similar considerations govern 
probate procedure. The procedural 
requirements of the probate laws 
have been denounced as costly and 
archaic, but here again they may 
be in some instances and not in 
others. 

For example, to the extent it is 
still thought desirable to protect 
widows and children by imposing 
the duty on someone to inform 
them of the nature and value of 
the decedent’s properties, the re- 
quirement for inventory and ap- 
praisal is not archaic. 

This applies in varying degrees 
to all “claimants” and “beneficiar- 
ies.” I shall not discuss the point 
for each, but the reader should 
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bear in mind that in every case, an 
interested party is benefitted by 
notice, publicity, etc., in that his 
task of ascertaining and enforcing 
his rights is made easier and less 
expensive, and that when notice 
and the rest are abridged or re- 
moved, substantial benefits for 
someone have been curtailed. 

I agree that for particular pro- 
cedures this may be justified by 
the balance of public convenience. 
But that implies that the legislators 
arrived at the result by comparing 
the social benefits and costs of each 
procedure, whereas, in the case of 
the revocable trust statute, it is 
questionable they even knew which 
procedures they were abolishing. 


Creditors 


There is no controlling Florida 
authority on whether a decedent’s 
creditors can pierce his revocable 
trust. Considering that there is a 
question when the grantor is alive, 
that upon his death the trust hard- 
ens into irrevocability, that credi- 
tors generally are limited to pro- 
bate assets, and that Florida 
Statute 689.075 removes the prop- 
erty from probate, the possibility 
must be admitted that the law as it 
now stands leaves creditors without 
a remedy. 


In 1967, the Mississippi Supreme 
Court ruled that if a grantor has 
the power to withdraw a sum, his 
creditors may reach it whether or 
not he withdraws in fact, and their 
right does not terminate on his 
death.16 This would seem to extend 
logically to the entire corpus of a 
revocable trust. We do not know 
whether the Florida courts would 
adopt the same rule, or if the Mis- 
sissippi result would have been dif- 
ferent if the court had been 
confronted with Florida Statute 
689.075. 


If the Florida courts decide for 
creditors’ rights, they will have to 
do it by heroic interpretation of the 
statute. Their reasoning might be 
that the legislature intended only 
to provide a will substitute, not to 
cancel the substantive obligations 
of ownership at death. The words 
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of the statute must be read in that 
light. Perhaps that is what our 
courts will say—the temptation to 
do so will be very strong. 


Heirs-At-Law and Prior 
Beneficiaries 


Heirs-at-law and prior beneficiar- 
ies are claimants in that they take 
the decedent’s property if they can 
show what appears to be his will 
or trust in fact is not, or if it is, 
that it is not legally enforceable 
because of some special ground as 
lack of capacity, undue influence, 
fraud or mistake. 

The probate rules intended to 
protect this class consist principally, 
if not solely, of the formalities for 
execution of wills!7 and the man- 
ner of admitting a will to pro- 
bate.18 They are designed to assure 
that the decedent executed the 
document and executed it knowing- 
ly, i.e., that it was his act. Florida 
Statute 689.075 practically does 
away with these protections when 
it provides that, except where the 
decedent was his own trustee, a 
revocable trust need not be exe- 
cuted with the formality of a will!® 
and need not be offered for 
probate. 

I think here the statute is sound. 
If a man has performed the acts 
necessary to transfer title to his 
trustee, that is at least as good an 
indicia that the trust was his cre- 
ation as the fact that he executed it 
in the presence of two subscribing 
witnesses, etc. Since admission to 
probate is ex parte and not a final 
determination, I cannot see that 
claimants lose anything by its 
abolition. 

As for lack of capacity, undue 
influence, fraud and mistake, these 
grounds for attacking the disposi- 
tive instrument exist independently 
of probate. If a will is void for any 
of those reasons, a trust executed 
under the same_ circumstances 
would also be unenforceable. For 
example, a Florida district court re- 
cently held a trust bad for undue 
influence.2° 

The greatest disadvantage to 
claimants is lack of notice of the 
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trust, and I have already suggested 
that the law be amended to impose 
the duty of notice. 


Beneficiaries 


It has also been a purpose of 
probate to assure the decedent's 
beneficiaries that the assets are 
properly administered for their 
benefit. The law practically does 
this by requiring supervision by 
the county judge. It is true that 
probate seems to require much 
more for the protection of bene- 
ficiaries, but almost everything ex- 
cept court supervision is a restate- 
ment of what the law demands in 
any event. 

The probate law says that an 
executor shall prepare and file an- 
nual accounts.2? But the duty to 
account does not originate with 
probate. A trustee must account 
to beneficiaries.22 What is peculiar 
to probate is the obligation to 
file the accounts for approval and 
similarly for the other beneficiary 
protections. 

Revocable trusts pertorm an ac- 
ceptable function to the extent that 
they give a man the option to 
waive court supervision for his 
beneficiaries. Beneficiaries stand on 
a different footing than do claim- 
ants. So far as the law is concerned 
the decedent need not have left 
them anything; if he does, he may 
ordinarily do it subject to condi- 
tions. One condition might be that 
they not have court supervision. 
Florida law has already moved in 
this direction by allowing a will to 
waive supervision of a testamentary 
trust.23 


Revocable Trust Advantages 

From the grantor’s point of view, 
the chief advantages of revocable 
trusts are that he can provide in 
advance for his own incompetency, 
name a foreign bank or trust com- 
pany, and reduce administration 
costs at death. 

Most of the advantages the legis- 
lature had in mind when it passed 
the statute could have _ been 
achieved by very slight modifica- 
tions in the existing probate and 
incompetency laws. 


For example, it is an advantage 
that if a grantor grows feeble or 
incompetent his trust continues and 
his property is held and used for 
his and his family’s benefit, without 
a declaration of incompetency and 
appointment of a guardian. It 
should be understood that while 
the result is obtained through the 
agency of a trust, what the law is 
actually permitting is that the indi- 
vidual name his own guardian in 
advance and state the terms by 
which the guardian shall hold his 
property. Permission to do this, 
written directly into the incompe- 
tency law, would not be an earth- 
shaking innovation. It is no differ- 
ent in principle than the power 
presently given a person to name 
his own executor or the guardian of 
the person of his minor children.?4 

Again, the revocable trust device 
enables a Floridian in effect to have 
a foreign bank or trust company 
handle his estate. If it is desirable 
that residents have that power, it 
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can be accomplished directly by 
permitting one to name a foreign 
bank or trust company as_ his 
executor. That would be merely 


an extension of his present 
right to designate certain nonresi- 
dent individuals.25 

On administration costs, for the 
reasons stated in the footnote2® I 
think the cost difference between 
probate and revocable trusts has 
been exaggerated, and it actually 
comes down to a difference in at- 
torneys’ fees for ordinary services. 
If this is an evil, it can be cured 
by revising the bar association 
minimum fee schedules. 


Foreign Trustees 


I have mentioned that the legis- 
lature may wish to remold the re- 
vocable trust device. Certainly this 
can be done for Florida trusts and 
trustees. Do our lawmakers have a 
similar power over residents’ trusts 
administered out of the state? 

The matter is not wholly free 
from doubt. It comes down to 
whether a Florida court, without 
personal service, can enter a judg- 
ment against the trustee which is 
entitled to “full faith and credit” 
under the Federal Constitution. To 
the extent it can, for practical pur- 
poses Florida law would control 
the trust. 

The United States Supreme 
Court decisions on point are Mc- 
Gee wv. International Life Insurance 
Co.27 and Hanson v. Denckla.28 In 
McGee, a widow obtained a Cali- 
fornia judgment against an out-of- 
state insurer on a policy it wrote 
on her husband’s life, while he was 
living in California. California had 
a statute specifically allowing 
the action, and providing for 
substituted service and notice.29 
The Supreme Court affirmed the 
judgment. 

In Hanson, a Florida judgment 
was entered that a deceased resi- 
dent’s out-of-state revocable trust 
was “invalid” and that her property 
passed under her Florida will. The 
trust was created before the dece- 
dent moved to Florida. Florida did 
not have (and still does not have) 
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A statute defining the enforceable claims and providing substitute service . . , 


a statute allowing the action. 
The Supreme Court reversed the 
judgment. 

The controlling distinctions were 
said to be: (1) In McGee the de- 
fendant solicited the business while 
the insured was in California, 
whereas in Hanson the contacts 
were made and the trust agreement 
signed in another state before the 
decedent became a Florida resi- 
dent; (2) California had a statute 
permitting the action, while Flor- 
ida did not; (3) California’s pre- 
tentions were more modest than 
Florida’s; that is, California de- 
fined, and therefore limited, the 
interests to be protected and the 
circumstances under which it 
claimed jurisdiction, whereas Flor- 
ida asserted a general authority to 
dispose of the foreign assets; (4) 
The California objective—to allow 
a resident to collect insurance pro- 
ceeds without having to sue in an- 
other state—seemed more worthy 
than the Florida attempt to monop- 
olize the probate business. 

On point (4), I suspect the re- 
sult might have been different had 
the issue been dower or debts. It 
is not policy in any American juris- 
diction for a man to be able to 
force his widow and local creditors 
to go begging for their rights in 
another state. 

As can be seen the legal princi- 
ples have not yet been sufficiently 
articulated to allow a sure state- 
ment of the circumstances under 
which Florida may control foreign 
trustees. Any conclusions on that 
point must, of necessity, be 
speculative. 

I think it is obvious that a Flor- 
ida statute, similar to the California 
law, defining the enforceable claims 
and providing for substituted ser- 
vice and notice, would give us our 
best chance at successfully claim- 
ing jurisdiction. Absent a statute, 
I believe there are instances where 
our courts might still have power. 
These would be where the plaintiff 
is a sympathetic claimant, i.e., one 
whose interest has received special 
state protection, and also where 
Florida had some initial interest in 


or power over the transaction, as 
that the trustee solicited the busi- 
ness in Florida, or the grantor 
signed the trust agreement here or 


removed his property from this 
state. 


FOOTNOTES 

*85 So. 2d 726, Fla., 1956. 

*100 So. 2d 378, Fla., 1956. 

*Lane v. Palmer First National Bank & 
Trust Co. of Sarasota, 213 So. 2d 301 
(Fla. App. 1968). 

‘Ch. 69-192, Laws of Florida, 1969. 

‘Jones v. Clifton, 101 U. S. 225 
(1879). 

°194 So. 307, Fla.. 1940. 

"Florida Statute 731.34. 

*Florida Statute 733.20(d) and (i). 

*Florida Statute 733.20(j). 

*°158 So. 815, Fla., 1935. 

162 So. 868, Fla., 1935. 

“66 So. 155, Fla., 1914. 

**T do not say, however, that where con- 
stitutionally protected homestead rights 
are at issue, the court might not find 
some other way to pierce the trust. But 
it would have to be either by interpreting 
away the statute, or saying flatly that it 
is void to the extent it denies the sub- 
stance of a constitutional right. 

** In re Herron’s Estate, 237 So. 2d 
563 (Fla. App. 1970). 

**Ch. 71-241, Laws of Florida. 1971. 

**Deposit Guaranty National Bank v. 
Heller, 204 So. 2d 856. Miss., 1967. 

“Florida Statute 731.07. 

**Florida Statutes 732.22-732.25. 

Florida Statute 689.075(2). 

The Tallahassee Bank & Trust Com- 
pany v. Brooks, 200 So. 2d 251 (Fla. 
App. 1967). 

"Florida Statute 733.43. 

**33 FLORIDA JURISPRUDENCE, Trusts 
§105. 

**Florida Statute 737.28. 

**Florida Statute 744.14. 

**Florida Statute 732.47. 

**For taxable estates, the administra- 
tion period whether for wills or trusts 
is three years on the average. Trustees’ 
fees are approximately % of 1% per ge 
plus 1% on termination, or a total of 
2%% for period of administration, which 
is the same as the executor’s commission 
for ordinary services. Executors and trust- 
ees both must account to taxing author- 
ities and beneficiaries, and therefore they 
employ accountants and pay them similar 
fees. The federal estate tax return calls 
for the services of an appraiser in either 
event. Attorneys’ fees for extraordinary 
services—litigation, real estate closings, 
and the like—are not different for estates 
v. trusts. So the issue narrows to attor- 
neys’ fees for ordinary services. 

27355 U. S. 220 (1957). 

28357 U. S. 235 (1958). 

2°DEERING’S CALIFORNIA Cones, Insur- 
ance § §1610, 1611, et seq. 
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HERE’S ASSISTANCE 


When you have to qualify a client, in any state or Canadian 
province: call CT. We’ll give you up to the minute information 
on statutory requirements governing qualification. We'll give 
you data on initial fees and annual taxes. 

[If there’s a question as to whether or not your client should 
qualify: call CT. We’ll reduce your research time, ease your 
decision making. We’ll give you data on applicable statutes and 
court decisions. ] 

We'll handle the detail of effecting the qualification for less 
than it will cost you to do the work yourself. We'll tell you 
about any state report or tax savings which can be made by 
timing the filing. 

To save time, effort and expense, thousands of lawyers use 
CT’s total qualification services (they are for lawyers only) 
every year. So can you. First step: call CT. 
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Employer's Rights 

I fee] an urge to comment on the 
article by Jon D. Caminez in the 
December issue of The Florida Bar 
Journal entitled “Racial Discrimina- 
tion in Employment.” 

In my opinion, the right of an em- 
ployer to employ whom he pleases is 
an inherent individual freedom under 
the Constitutions of the United States 
and of the State of Florida. All so- 
called “Fair Employment Practices 
Acts” in my opinion are strictly un- 
constitutional, In my opinion, in the 
United States an employer has the 
right to select his own employees upon 
any bases of discrimination he may 
elect and if he does not discriminate 
in the selection of his employees he 
will not remain in business very long. 

When we reach the point where an 
employer no longer has the right to 
discriminate and a property owner 
no longer has the right to decide to 
whom he will sell his property, we no 


Did you 
forget to 
Order your 
corporate 


for 


FAST SERVICE 
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longer have freedom in the United 
States. 

DrEAN Boccs 
Jacksonville 


Resolutions 


Wuenreas, the Clearwater Bar As- 
sociation has reviewed and consid- 
ered the Florida Realtor-Attorney 
Accord, as published in the Novem- 
ber 1971 issue of The Florida Bar 
Journal, and, 

Wuereas, in the opinion of the 
membership of the Clearwater Bar 
Association such Accord, as publish- 
ed, is not to the best interest of the 
lawyers of the State of Florida, their 
clients or the general public, and 
said Accord, as published, would 
prevent attorneys from _ rendering 
traditional advice and service to their 
clients, and, 

Wuereas, because of the reasons 
herein mentioned, the said Accord 
should not be adopted by The Flori- 
da Bar. 

Now, THEREFORE, 
as follows: 

1. That the Clearwater Bar As- 
sociation does hereby unalterably op- 
pose the adoption of said Accord. 

2. That a copy of this Resolution 
be forwarded to the office of The 
Florida Bar with a request that if 
the same is to be considered at any 
meeting of the Board of Governors 
of The Florida Bar, that the presi- 
dent of the Clearwater Bar Associa- 
tion be notified of the time and place 
of such consideration and that the 
Clearwater Bar Association be grant- 
ed permission to have one of its rep- 
resentatives appear for the purpose 
of opposing the adoption of the 
Accord, 

3. That the suggested represen- 
tative be our present member of 
the Board of Governors, Howard P. 
Rives, or A. T, Cooper, Jr., past mem- 
ber of the Board of Governors. 

Unanimously adopted this 6th day 
of December, 1971. 

Ricuarp T. Bennison, President 


be it resolved 


Wuereas, the Martin County Bar 
Association has reviewed and con- 
sidered the Florida Realtor-Attorney 
Accord, as published in the Novem- 
ber 1971 issue of The Florida Bar 
Journal, and, 

Wuereas, in the opinion of the 
membership of the Martin County 


Bar Association, such Accord, as 
published, is not to the best interest 
of the lawyers of the State of Flori- 
da, their clients, or the general pub- 
lic, and said Accord, as published, 
would prevent attorneys from render- 
ing traditional advice and service to 
their clients, and 

Wuereas, because of the reasons 
herein mentioned, the said Accord 
should not be adopted by The Flori- 
da Bar, 

Now THEREFORE, be it resolved 
as follows: 

1. That the Martin County Bar 
Association does hereby unalterably 
oppose the adoption of said Accord. 

2. That a copy of this Resolution 
be forwarded to the office of The 
Florida Bar with a request that if 
the same is to be considered at any 
meeting of the Board of Governors 
of The Florida Bar, that the presi- 
dent of the Martin County Bar As- 
sociation be notified of the time and 
place of such consideration and that 
the Martin County Bar Association 
be granted permission to have one 
of its representatives appear for the 
purpose of opposing the adoption of 
the Accord. 

3. That the suggested represen- 
tative be our present member of the 
Board of Governors, John R. Gould. 

Unanimously adopted this 14th 
day of January, 1972. 

Larry E. Bucuanan, President 


Walter C. Shepard, president of 
the Brevard County Bar Association, 
announced that his association on 
January 12 adopted a similar resolu- 
tion, with Leon C. Stromire as their 
representative to present the associa- 
tion’s objections to the Board of 
Governors. 


Proud Father 


Judges are often accused of giving 
birth to too many bad ideas; but no- 
body can find fault when his wife 
gives birth to a fourth son. 

The event occurred on January 12, 
1972, and we named him Seth Lee. 
I thought that it would be nice to 
share this happy occasion with the 
members of The Florida Bar through- 
out the state. 

Jupce GERALD MAGER 
—West Palm Beach 
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100 Young Lawyers Are Assigned 


Parolees in Pilot Volunteer Project 


One hundred young lawyers in 
Florida have taken a small step 
which ultimately could have a sig- 
nificant impact in the field of 
penology. 

On February 1 they began the 
Volunteers in Parole Program 
(VIPP), a one-year pilot project 
of the Young Lawyers Section of 
The Florida Bar in cooperation 
with the Young Lawyers Section of 
the American Bar Association and 
its Commission on Correctional 
Facilities and Services. Seven other 
states are implementing similar 
projects, with some 1,000 young 
lawyers expected to volunteer in 
total. 

VIPP is the first in a series of 
action programs to be launched by 
the ABA Corrections Commission. 
The parole project has a two-fold 
function: providing needed assis- 
tance to the overburdened parole 
system and providing an invaluable 
clinical experience for young law- 
yers regarding problems of parole 
supervision, 

According to Robert P. Murray 
of Lakeland, past president of the 
Florida YLS and the current ABA 
Young Lawyers president, “While 
the new ABA project will have a 
limited initial impact on the case- 
load factor, if the findings show a 
real contribution through expanded 
use of volunteer resources, the ulti- 
mate impact could be significant.” 

A $210,995 Law Enforcement As- 
sistance Agency grant has made the 
VIPP program possible through the 
ABA. Using its share of funds, 
Florida was among the first to get 
the program underway. Two train- 
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ing and orientation seminars were 
held in December in cooperation 
with the state Parole and Probation 
Commission, which is a cosponsor 
of the Florida project. 


According to Robert C. Josefs- 
berg, cochairman of the Probation 
and Parole Committee of the Flor- 
ida YLS, 100 attorneys were as- 
signed parolees during January 
after attending the seminars. 
Others are expected to participate 
in the project even though they 
were unable to attend the insti- 
tutes. The majority of the volun- 
teers reportedly are from Dade 
County and other major urban 
areas of the state. A few female 
attorneys are included in this initial 


group. 


“Big Brothers” 


In VIPP, attorneys act as “big 
brothers” for parolees. Each volun- 
teer is assigned to a recent parolee 
for a minimum of one year, and 
agrees to reserve at least one hour 
a week for him. (Female sponsors 
will be assigned to female parolees 
if available, or to male offenders if 
compatible. ) They will not provide 
legal representation or services. 

The volunteers in this project are 
independent of the citizen volun- 
teer program also sponsored by the 
Florida Parole and Probation Com- 
mission which was highlighted in 
an article in the October issue of 
the Journal. However, their roles 
are similar in that they serve as 
citizen models and work under the 
supervision of professional parole 
officers around the state. Their task 
is to provide intensive contact and 


assistance which is not generally 
available because of heavy parole 
caseloads in Florida. The attorney 
sponsors must submit monthly re- 
ports on the reintegration progress 
of the offender in the community 
and on his participation in self- 
improvement programs. 

Leonard E. Flynn, director of 
community services for the Florida 
Parole and Probation Commission 
and codirector of the Florida YLS 
project with Josefsberg, says his de- 
partment hopes to make a compari- 
son of the 100 parolees assigned to 
these first sponsors with a group 
who is not assigned sponsors, and 
study the benefits realized by those 
who attended the training seminars 
as opposed to those who served as 
citizen models without the project’s 
orientation. 

Nationally the eight selected 
pilot states are geographically bal- 
anced to provide information on 
big city and suburban/rural set- 
tings. If the project achieves its 
goals in the pilot states, the project 
may be expanded at the end of the 
year on a nationwide basis. 

Members of the steering commit- 
tee for Florida’s project, in addition 
to codirectors Josefsberg and Flynn, 
include Josefsberg’s codirector of 
the YLS Probation and Parole 
Committee, William Gridley; John 
Dussich of the Governor’s Council 
on Criminal Justice; Carl Rentz, 
chairman, Young Lawyers Section 
of the Dade County Bar Associ- 
ation; Commissioner Ray Howard 
of the Florida Parole and Probation 
Commission; and Carol Massington. 


ATTORNEY WANTED. Top salary, part- 
nership potential. Requirements: 3-5 
years’ experience, exclusive or heavy 
real estate; excellent academic back- 
ground, including law review. Dade 
County. Write Journal Box 86, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 
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NEWS 


University of Miami Wins First 
National Moot Court Competition 


University of Miami law students 
have won the 1971 National Moot 
Court Championship in competi- 
tion with 125 other law schools 
from all parts of the country. 

The UM defeated Georgetown 
University in the final round in 
New York City after winning over 
the teams from the University of 
Wisconsin, University of Virginia 
and George Washington University. 

It marked the first time that a 
team from the southern region has 
won the national title. In defeating 
Georgetown in the final round, the 
UM team ended a long reign for 
the Washington, D. C., school. 
Georgetown has won the competi- 
tion three times in 22 years, more 
than any other school. 


Women Lawyers 
Support Article V 


The Florida Association of Wom- 
en Lawyers at its midyear meet- 
ing at Disney World on January 15 
heard Miss Mathea Falco, staff di- 
rector and chief counsel, Senate 
Subcommittee to Investigate Juve- 
nile Delinquency, speak on the 
proposed Runaway Child Act and 
the Equal Rights Amendment. 

The association adopted a res- 
olution to support the Equal 
Rights Amendment for Women, 
without Senator Erwin’s amend- 
ment thereto. The association re- 
quested that all women’s organi- 
zations write to their senators 
asking them to vote for the original 
amendment and reject Senator 
Erwin’s version, which in essence 
nullifies the amendment. 

A second resolution supported 
the proposed revision of Article V 
of the Florida Constitution and 
urged all women’s organizations to 
inform themselves about this im- 
portant piece of legislation by in- 
viting speakers on the subject and 
making known their support. 

President Winifred J. Sharp of 
Orlando presided at the meeting. 
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UM team member Daniel S. 
Schwartz, 24, a senior of Miami, 
won the award for the outstanding 
oral argument in the final round 
and received a complete set of both 
series of American Jurisprudence, 
the legal encyclopedia. Schwartz 
and the other team members, Paul 
J. Levine, 23, a junior of Hughes- 
ville, Pa., and Roger Schwartz, 22, 
a junior from Commack, N. Y., 
shared an award of several sets of 
legal volumes. Daniel Schwartz 
and Levine were the team oralists. 
The team was coached by Professor 
M. Minnette Massey. The team title 
carried a cash award for the UM 
law school. 


The case argued involved the 
court-martial conviction of a sol- 
dier accused of murdering South 
Vietnamese civilians. 

The final round was presided 
over by Byron R. White, Associate 
Justice of the U. S. Supreme Court. 
The December 15-17 competition 
was sponsored by the Young Law- 
yers Committee of the Bar of the 
City of New York. 

The University of Miami won 
the Southern Regional Competition 
Nov. 18-19 in Atlanta by defeating 
Emory University, Florida State 
University and Mercer University. 


Prosecuting Attorneys 
Invited to Seminar 


The National College of Dis- 
trict Attorneys, a public nonprofit 
educational corporation, announces 
that a regional training seminar for 
prosecuting attorneys will be held 
March 5-10, 1972, in Wichita, Kan- 
sas, in cooperation with the Kansas 
County Attorneys Association. 

Prosecutors from all 50 states 
are invited to attend the Wichita 
seminar. State and local prosecu- 
tors, federal and municipal prose- 
cutors, assistant attorneys general 
and military lawyers are eligible 


to attend the program of the Na- 
tional College. 

The curriculum for the program 
will emphasize environmental law 
including consideration of state 
and federal statutory remedies, 
prosecutorial discretion in the 
charging process, responsibilities 
of administrative agencies, trial 
tactics in pollution cases and oth- 
er important issues of environ- 
mental protection. In addition, a 
major portion of the seminar will 
be devoted to trial tactics and 
constitutional law. 

LEAA scholarships covering 
room and board are available for 
the Wichita seminar in the event 
that state or local funds for this 
purpose are unavailable. Addi- 
tional information may be obtain- 
ed from the NCDA, College of 
Law, University of Houston, 
Houston, Texas 77004. 


IIE Announces Graduate 
Environmental Program 


The Institute of Intemational 
Education has announced that ap- 
plications are being accepted for 
the third annual summer program 
in Environmental and Social Plan- 
ning in Britain held at and in co- 
operation with the University of 
Manchester, England. 

The four-week course, which 
will open on June 28, 1972, is de- 
signed to acquaint graduate stu- 
dents and professionals with Brit- 
ish achievements in the area of 
environmental and social planning 
which are of particular relevance 
to the United States. 


The fee of $600 covers room, 
board, tuition and group field 
trips. Room and board accommo- 
dations for dependents may be 
made for an additional $225 each. 

Brochures and application forms 
may be obtained from: Division 
of Study Abroad Programs, Insti- 
tute of International Education, 
809 United Nations Plaza, New 
York, N. Y. 10017. Telephone: 
(212) 867-0400, Ext. 466. 
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Computers in Courts 
Subject of Institute 


The Court Studies Division of 
the National College of the State 
Judiciary will conduct a national 
institute on computers in courts. 

The three-day immersion  insti- 
tute will be held in Palo Alto, Cali- 
fornia, on February 27, 28, and 29. 
Presentations will be given by 
leaders in court system computer 
utilization. 

The main themes of the Palo 
Alto session will be computer sys- 
tems presently in operation, dem- 
onstrations of new systems, and 
subsystem utilization in courts and 
court-related activities. Court or 
court-related personnel are invited 
to participate. 

Application forms and additional 
information are available from Pro- 
fessor Ronald H. Fremlin, National 
College of the State Judiciary, 
P. O. Box 9038, University of Ne- 
vada, Reno, Nevada 89507. 


Inter-American Bar 
Conference Planned 


The 17th Conference of the 
Inter-American Bar Association has 
been scheduled for Quito, Ecuador, 
April 24-28, with the Colegio de 
Abogados de Quito as the host as- 
sociation. Its president, Dr. Marco 
Tulio Gonzalez, Ecuadorian jurist, 
is the newly-elected IABA head. 

The president of Ecuador will 
attend the opening session, accord- 
ing to the host association. A trip 
to the countryside for a luncheon, 
bullfight and folk dance has also 
been planned for the delegates fol- 
lowing plenary sessions and council 
and committee meetings at the 
Legislative Palace. 

Member associations have been 
invited to send delegates who may 
submit papers for the conference. 
Registration fee for all participants 
is $40. Additional information on 
the Quito conference is available 
from John O. Dahlgren, secretary 
general of the IABA, 1730 K Street, 
N.W., Washington, D. C. 20006. 
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General 
Practice 
Section 


Invites 


Members 


( Florida Statutes ) 


YOU are invited to join the General Practice Section and attend its 
Executive Council meeting in February. 

The aim of the section is to enhance the legal skills of both the 
lawyer in general practice and the lawyer who has interests beyond the 
boundaries of a single professional specialty. The section proposes to do 
this through the exchange of ideas and information essential to improve- 
ment of the lawyer's quality of legal service. 

An Executive Council meeting of the section will be held Friday, 
February 25, 1972, at the Gold Key Inn, 7100 S. Orange Blossom Trail 
(U.S. 441), Orlando, Florida. 

ALL prospective and current members of the section are invited to 
attend. The meeting is planned to discuss section organization, projects, 
and a convention program. The meeting will begin with lunch at 12:30 
p-m. followed by a business meeting which should conclude not later 
than 4 p.m. Please make plans to attend to share your experience and 
suggestions for the enhancement of general practice in Florida. 

If you have not already signed up as a member of the section, please 
fill out the attached coupon and return it to The Florida Bar, Tallahas- 
see, Florida 32304. 


Address 


Check in the amount of $5 for General Practice Section dues, payable 
to The Florida Bar, is enclosed herewith, or is included in my Bar dues 
check. I am interested in the following activities of the section: 

) Membership 

) Professional Liaison 

( ) Convention Program 

) Judicial Liaison 

) Policies & Projects 

C] Please check if you plan to attend the meeting February 25, 1972. 
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Delay and Congestion 
In the Criminal Courts 


By CHARLES H. WILSON, JR. 


Charles H. Wilson, Jr., Washington, 
D. C. lawyer, prepared this paper for 
presentation before the LSU Regional 
Judges Conference in August 1971. 
He drew upon his work as staff direc- 
tor of the ABA Special Committee on 
Crime Prevention and Control, but the 
views expressed here do not neces- 
sarily represent those of the Special 
Committee or of the ABA. 


Mr. Wilson rejoined his law firm at 
the conclusion of his work with the 
Special Committee on July 1, 1971. 
He has also served as adjunct profes- 
sor of constitutional law at George- 
town University since September 
1970. He was senior law clerk to 
Chief Justice Earl Warren for 13 
months, a former news writer and re- 
porter for the National Broadcasting 
Company and for United Press Inter- 
national. He holds the A.B. degree in 
government from Tufts University, 
M.S. in journalism from Columbia, 
and J. D. from the University of 
California School of Law. 


THE ADMINISTRATION OF CRIMINAL 
justice in this country has, in recent 
years, entered into what appears to 
be a permanent state of crisis—a 
crisis which raises the fundamental 
question of whether the quality of 
justice has been strained beyond 
the breaking point by spiraling 
crime rates and antiquated judicial 
procedures. In too many of our 
cities, where the increasing inci- 
dence of street crime has become 
of overriding concern, the judicial 
machinery is grinding to a virtual 
standstill under the pressure of 
congested calendars and growing 
backlogs. Society is demanding 
urgent action to bring violent crime 
under control, but the courts re- 
spond with a system of slow mo- 
tion justice that provides justice to 
neither the innocent nor the guilty. 
In a very real sense, our courts are 
confronted by a crisis of confidence 
in their ability to acquit their re- 
sponsibility to deal fairly and ex- 
peditiously with those accused of 
crimes. In some cities, the judicial 
machinery can fairly be said to be 
on the verge of a total breakdown. 

The evidence of the breakdown, 
imminent or otherwise, is inescap- 
able. Courts each year increase the 
number of cases they dispose of, 
but their backlogs continue to grow 
at alarming rates. Between 1966 
and 1970, the Los Angeles County 
Superior Court almost doubled its 
felony dispositions—from 18,000 to 
more than 32,000. But, during the 
same period, its felony backlog 
grew from 2,700 cases to more than 
6,500 cases. In Baltimore, the back- 
log of criminal cases grew from 
2,000 to more than 4,800 in two 
and one-half years, and 58 percent 
of the outstanding cases in July 
1970 had been on the docket for 
more than one year. 


The Consequences 


The inevitable consequence of 
such calendar congestion is delay 
in the judicial process. For those 
who are innocent of the crime 
charged, delay means that they 
must bear the stigma of the crimi- 
nal accusation—and all of its devas- 
tating implications for an intermi- 
nable period until they get their 
day in court. For the guilty, delay 
destroys the deterrent impact of 
the criminal sanction. If deterrence 
is to remain a viable goal of the 
criminal sanction, punishment need 
not be severe, but it must be im- 
posed swiftly and surely upon 
those adjudged guilty of crime. Too 
often today, punishment is nothing 
more than a remote prospect that 
the guilty must confront in the 
uncertain future. 

Delay and court congestion have 
a debilitating impact on the par- 
ticipants in the criminal judicial 
process, and on the process itself. 
Some defendants languish for 
months in overcrowded jails wait- 
ing for the judicial process to catch 
up with them. A survey of city and 
county jails by the Bureau of Stan- 
dards last year produced the star- 
tling statistic that 52 percent of the 
individuals in those facilities were 
being held for reasons other than 
criminal conviction. Those jails 
serve only as holding facilities, in- 
discriminately mixing the hardened 
criminals with first offenders and 
providing neither recreational nor 
rehabilitative services. 

Other defendants are not so un- 
fortunate. They manage to qualify 
for bail or pretrial release and 
spend weeks and months on the 
streets until the courts finally hear 
their cases. Delay in bringing these 
defendants to trial jeopardizes the 
safety of society at large. Another 
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Some Proposals 


Bureau of Standards study revealed 
that a defendant released for 120 
days pending trial is twice as likely 
to commit a new crime as one re- 
leased for only 60 days. 

Complainants and witnesses to 
crimes also suffer the consequences 
of delay. They make repeated trips 
to the courthouse, only to discover 
that their case has been postponed 
to another day. At best, the passage 
of time that accompanies delay 
causes a witness’ memory of events 
to dim, thus reducing the value of 
his testimony. At worst, the witness 
tires of the repeated trips to court 
and simply does not appear one 
day, requiring that the charges be 
dismissed. 


Problem Grows 


Eventually, the causes and ef- 
fects of court delay and calendar 
congestion begin to blur. Defen- 
dants held in jails without rehabil- 
itative facilities become more 
thoroughly criminalized and more 
likely to commit additional crimes 
when they return to society. De- 
fendants freed on bail for inordi- 
nate amounts of time commit new 
crimes and thus contribute to fur- 
ther congestion. Witnesses who go 
to court several times—each time 
finding their trip has been in vain 
because of some breakdown in 
the system—contribute to further 
breakdowns when they finally de- 
cide against returning. 

Court congestion—and the pres- 
sures it generates—has produced 
an adjudicatory process markedly 
different from the ideal in which a 
court’s decision of guilt or inno- 
cence is made on the basis of in- 
formed and thorough deliberation. 
Today’s glutted judicial system has 
become dependent on obtaining 
guilty pleas simply to avoid total 
collapse. In some urban courts, 
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guilty pleas represent more than 70 
percent of all case dispositions and 
90 percent of all convictions. 

Guilty pleas serve as the safety 
valve which enables overburdened 
courts to hold their own against 
the floodtide of cases confronting 
them. However, the high incidence 
of such pleas—and the growing de- 
pendence of courts on obtaining 
large numbers of such pleas—are 
disturbing signs. 

The plea is a device by which 
the guilty can bargain for lighter 
sentences than they might other- 
wise receive. In theory, those 
lighter sentences are reserved for 
those who are repentant and who 
thus show greater promise of re- 
habilitation. In practice, however, 
the leniency accompanying a guilty 
plea is frequently offered to any 
defendant who is willing to save 
the prosecutor and the court the 
time and expense of a trial. As a 
result, a defendant is likely to re- 
ceive a sentence that is not neces- 
sarily compatible with the interests 
of justice. 


Guilty Plea A Threat 


A judicial system dependent 
upon the guilty plea also presents 
a threat to personal liberty. There 
is a very real danger that a system 
requiring large numbers of pleas 
for survival will be able to induce 
such pleas from the innocent as 
well as the guilty. That danger was 
illustrated by Life magazine’s so- 
bering account of a defendant be- 
ing buffeted by the conflicting de- 
mands of an overworked judicial 
system. Accused of robbery and 
assault, the defendant listened un- 
comprehendingly as his attorney 
explained the options open to him. 
He was told that if he pleaded 
guilty, he would probably be sen- 
tenced to a year but would be 


For Reform 


freed immediately on the basis of 
time served in jail awaiting trial. 
However, if he protested his inno- 
cence and insisted on a trial, he 
would probably have to spend sev- 
eral more months in jail waiting for 
a trial date. And, if he were found 
guilty at trial, his sentence could 
be as high as 15 years in prison. 
Astounded, the accused asked his 
lawyer: “You mean if I'm guilty I 
get out today .. . But if I’m inno- 
cent, I got to stay in?” 


Reforms Are Possible 


The causes of court congestion 
and delay are as complex as the 
criminal courts themselves. Some 
of the causes are beyond the power 
of the courts to correct. For ex- 
ample, legislatures have given 
courts the responsibility for dealing 
with a wide range of human con- 
duct—such as conduct regulated by 
victimless crimes—which does not 
respond to the criminal sanction 
and with other matters—such as 
traffic offenses and landlord-tenant 
disputes—that could as easily be 
handled by administrative agen- 
cies. There are, however, a variety 
of reforms that can be implemented 
within the judicial process and that, 
if implemented, could have a 
measurable impact on congestion 
and delay. I will devote the re- 
mainder of my remarks to some 
possible reforms in the judicial 
process. 

1. Restoring Judicial Control 

The techniques employed by 
courts to manage their criminal 
business contribute significantly to 
calendar congestion and delay. 
Criminal cases appear to plod 
along at an agonizingly slow and 
erratic pace without any apparent 
control or direction. Too often it is 
only by happenstance that all nec- 
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The grand jury indictment process significantly slows down the criminal process 


essary parties are brought together 
in a courtroom on a given day. 

An essential prerequisite to mak- 
ing the goal of speedy adjudication 
a reality is restoring judicial con- 
trol over the pace with which a 
case moves through the criminal 
judicial process. In too many 
courts, judges have lost that con- 
trol. Faced with staggering work- 
loads themselves, the judges be- 
come too responsive to requests by 
overworked prosecutors and de- 
fense counsel for additional time to 
prepare their cases. The master 
calendar, which is still employed 
by a majority of courts, frustrates 
efforts to restore firm judicial con- 
trol, Because each phase of a par- 
ticular case can be assigned to a 
different judge under the master 
calendar system, no single judge 
has the power or the incentive to 
keep the case moving toward a 
speedy disposition. The parties 
tend to exploit this weakness of 
the master calendar system when 
delay is to their advantage. 
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These defects of the master cal- 
endar can be cured by an individ- 
ual calendar system, under which 
each case is assigned to a single 
judge for all purposes through to 
final disposition. Courts which have 
switched from the master to the 
the individual calendar uniformly 
report more expeditious disposition 
of cases. At a time when the num- 
ber of new criminal cases increased 
by 65 per cent, the Philadelphia 
Criminal Court was able to reduce 
its enormous backlog through the 
individual calendar—leaving each 
judge with a manageable average 
of 23 cases. In the United States 
District Court for the Southern 
District of New York, case disposi- 
tions increased by 42 per cent dur- 
ing an experiment with the individ- 
ual calendar. The experiment was 
so successful that the entire court 
has changed to that system of as- 
signment, and it expects its crimi- 
nal docket to become current this 
year. 


Courts have also been slow in 
adapting modern technology to 
their special needs. Computers can 
be invaluable aids to judges in 
their efforts to regain control over 
the movement of cases. The Court 
of Common Pleas in Philadelphia 
uses computers to schedule cases, 
subpoena witnesses, notify counsel 
and bailed defendants of _ trial 
dates, keep track of the number 
and age of all cases handled by 
each attorney practicing in that 
court, pinpoint the stages at which 
cases are backing up, and provide 
the court with detailed histories of 
defendants. As a result, the court 
has reduced delays caused by 
nonappearing parties, unavailable 
courtrooms and conflicting court 
appearances by attorneys. The 
court has also been able to identify 
and take action against attorneys 
who enter appearances in more 
cases than they can _ possibly 
handle. 


Fix Time Limit 
Another technique for accelerat- 


ing the disposition of criminal cases 
is to fix a firm time limit in which 


all cases must be brought to trial. 
In many jurisdictions today, cases 
are brought to trial only when all 
of the preliminary proceedings 
have been completed, but no dead- 
lines are set for the completion of 
those preliminary proceedings. At 
least three states—California, Iowa 
and Washington—have a statutory 
requirement that all cases be tried 
within 60 days of their initiation. 
Their experience has shown that 
such time limits are realistic and 
workable. Similar legislation — is 
now pending in Congress for fed- 
eral criminal cases. Other courts— 
most notably the Second Circuit 
Court of Appeals and the New 
York Court of Appeals—and Flor- 
ida have imposed time limits by 
court rule. The statutory alterna- 
tive is probably the preferable 
approach, since the legislation can 
make provision for the added man- 
power and resources that a court 
might need to comply with such 
time limits. 


2. Modifying Court Procedures 

Some of the procedures now em- 
ployed in processing criminal 
cases contribute significantly to 
court delay and calendar conges- 
tion. Modification of three such 
procedures could significantly ac- 
celerate the judicial process with- 
out depriving defendants of their 
full range of procedural rights. 

The criminal judicial process 
generally encounters its first sig- 
nificant delay when defense coun- 
sel requests time to prepare and 
file pretrial motions and_ the 
prosecutor asks for time to respond. 
Depending on the complexity of 
the issues and the ingenuity of de- 
fense counsel, it can take two to 
four months to bring the pretrial 
motions to a hearing. And, if coun- 
sel have done their job well, addi- 
tional time is consumed while the 
judge considers and decides the 
various motions. 

Much of the time now consumed 
by pretrial motions can be saved 
if the incentive for filing written 
motions is eliminated. This, at 
least, has been the experience in 
those courts that have adopted the 
Omnibus Hearing procedure ini- 
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tiated five years ago in the United 
States District Court in San Diego. 
Under that procedure, the judge 
considers at a single hearing all 
preliminary matters connected with 
a criminal case—including matters 
normally presented by written mo- 
tion. Requests for discovery, sup- 
pression, severance and the like are 
presented orally at the hearing, and 
the judge rules immediately on all 
such requests. The Omnibus Hear- 
ing permits disposition ina single 
proceeding of matters that for- 
merly required several proceedings. 
Courts which have adopted the 
Omnibus Hearing have found that 
attorneys make far fewer motions 
orally than when motions are made 
by written submission—suggesting 
that the written motion is more a 
device to obtain delay than to 
assert a defendant's rights. 


Eliminate Grand Juries 


A second time-consuming pro- 
cedure is indictment by grand 
jury to initiate the criminal process. 
In the federal system and in a 
number of states, the grand jury 
is the only permissible method for 
charging a defendant with a seri- 
ous crime. In those jurisdictions, 
the indictment process significantly 
slows down the criminal process. 
Studies have shown that, in the 
District of Columbia and Philadel- 
phia, the delays can be as long as 
six and seven weeks in most cases. 
For some categories of offenses in 
the District of Columbia, delays of 
up to six months are common. 

The grand jury was initially de- 
signed to protect a defendant by 
screening out unfounded charges. 
It seldom performs that function 
today, and too often it acts simply 
as a rubber stamp for the prosecu- 
tor. In Cleveland, the grand jury 
refuses to indict in only about 
seven per cent of the cases pre- 
sented to it. The comparable fig- 
ures in Philadelphia and Baltimore 
are about two per cent. Since the 
grand jury no longer acts as an 
independent check on the prosecu- 
tor, the delay that the indictment 
process engenders is simply not 
justified. England, which gave 
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birth to the grand jury, eliminated 
it in 1935 without any significant 
diminution in individual liberties. 
Twenty-three states now make the 
grand jury optional—preserving the 
indictment process for cases in 
which it is appropriate, but giving 
the prosecutor the option of pro- 
ceeding by information. A similar 
reform in the remaining 27 states 
would contribute to the goal of 
speedier criminal adjudication. 

A third procedure that requires 
reform is the method of selecting 
petit juries. In most criminal 
courts, the defense and the prose- 
cution are permitted to engage in 
extensive questioning of each pros- 
pective juror—almost to the point 
of trying every crucial aspect of 
the case before a full jury is seated. 
In its extreme form, that voir dire 
procedure produces extreme delays. 
At the Bobby Seale trial in New 
Haven, more than 1,000 potential 
jurors were examined over a four- 
month period before 12 jurors and 
two alternates were selected. Jury 
selection in the celebrated Charles 
Manson trial in Los Angeles con- 
sumed one month. In other juris- 
dictions in more routine cases, jury 
selection takes as long as the actual 
presentation of evidence. The time 
consumed by lengthy voir dire 
examination needlessly diverts 
manpower and_ resources _ that 
should be employed in reducing 
calendar congestion. 

The preferred alternative is to 
permit the trial judge to examine 
the potential jurors en banc, with 
the prosecution and defense coun- 
sel allowed to submit written ques- 
tions in advance. The federal courts 
and ten states now follow that pro- 
cedure; the American Bar Associa- 
tion has recommended it in its 
Minimum Standards for Criminal 
Justice. There has been no evidence 
emer to show that juries se- 
ected by such a procedure are less 
impartial than those selected after 
questioning by the attorneys. 

3. Accelerating the Appellate Pro- 
cess 

The goal of speedy adjudication 
in criminal cases is also frustrated 
at the appellate level. Merely by 


filing an appeal, criminal defen- 
dants in most jurisdictions can 
postpone the day of final judgment 
for one or two years. The problem 
of delay at the appellate level is 
becoming increasingly acute in 
those jurisdictions where growing 
numbers of convicted defendants— 
including those who plead guilty— 
seek relief in the appellate courts. 

Delays in the appellate process 
have a debilitating impact on the 
goals of deterrence and rehabilita- 
tion that underlie criminal punish- 
ment. For the defendant who is 
freed on bail pending appeal, such 
delays are another indication that 
punishment is only a remote possi- 
bility. Studies have shown that he 
is more likely to commit new 
crimes than a defendant freed 
pending trial. For a defendant who 
is imprisoned while his appeal is 
being considered, the lingering 
hope that the appellate court might 
overturn his conviction can 
make him responsive to 
rehabilitation. 


Accelerating Appeals 

There are a variety of techniques 
available to appellate courts for 
accelerating their disposition of 
criminal appeals. I should like to 
focus on three such reforms. 

The first significant delay in the 
appellate process is encountered 
before a case ever leaves the trial 
court. In many jurisdictions, it 
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It is time to ask if written appellate briefs serve any useful purpose 


takes the court reporter several 


weeks to prepare the transcript of 


the trial court proceedings—the es- 
sential prerequisite for preparation 
of an appeal. The common ex- 
planation for this delay is that 
court reporters are seriously over- 
worked. A more basic explanation 
is that we employ a transcription 
system that has failed to keep pace 
with modern technology. We now 
have available in the dev elopment 
or operational stage several tech- 
nological alternatives to the present 
transcription system that promise 
to eliminate such delays. 

Perhaps the most promising al- 
ternative is computer-aided steno- 
typing. This system employs a 
modified stenoty pe machine which 
transmits its impulse s to a magne tic 
tape as well as to the roll of paper 
in the machine. The magnetic tape 
is fed into a computer, which can 
produce a printed transcript within 
minutes after a day's court pro- 
ceedings are completed. This new 
system is now being tested by two 
companies that have e developed it, 
and the initial test results are 
promising. Other technological al- 
ternatives are tape recording and 
video taping of trials. Both systems 
can reduce the delays now caused 
by the present transcription sys- 
tem, but each has peculiar disad- 
vantages compared to the steno- 
computer system. 

The second significant delay in 
the appellate process occurs in the 
preparation of written briefs. In 
certain classes of criminal cases, it 
is time to ask whether written ap- 
pellate briefs serve any useful 
function. The cases I refer to are 
those generally lumped under the 


rubric of street crime—robberies, 
burglaries, larcenies, muggings and 
assaults. The legal issues in such 
appeals are rarely complex, and the 
pertinent constitutional sub- 
stantive rules of law are generally 
well settled. One distinguished 
appellate judge in Washington has 
made the following observation 
concerning the briefs he receives 
in such cases: 

I think most of the briefs that I read 
are a waste of time on the part of the 
lawyers who write them and a waste of 
the court’s time in reading them. In the 
average felony case, aside from changing 
the caption and the court number, the 
briefs are almost identical. They are like 
the menus in some restaurants. All that 
ever changes is the date. 


In such cases, written briefs could 
be eliminated. In lieu of a brief. 
the defendant's attorney should be 
required within ten days to two 
weeks of entry of judgment by the 
trial court to submit to the appel- 
late court a short designation of 
the errors he wishes reviewed—ac- 
companied by appropriate trans- 
cript references and citations to 
relevant prior decisions. Such a 
designation of error will adequately 
apprise the appellate court of the 
issues on appeal. That court can 
retain the option of requesting af- 
ter argument written briefs on par- 
ticular issues that require further 
exposition. 

If briefs are eliminated in such 
cases, greater flexibility will be 
necessary in the time alloted for 
oral argument. The only limitation 
on oral argument should be consid- 
erations of relevance. It can be 
expected that, when attorneys are 
no longer tied to written brief, oral 
argument will provide a more 
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meaningful dialogue on the issues 
of critical importance. 

A third point of delay in the ap- 
pellate process occurs when the 
court takes the case under ad- 
visement and begins preparation 
of its written opinion, Just as 
there is no _ justification for 
lengthy briefs in the typical crimi- 
nal appeal, there is likewise no 
need for lengthy essay opinions. 
Unless a novel point of law is at 
issue, such appeals can be dis- 
posed of by an order or a brief, 
unsigned opinion. In New York, 
Michigan and Minnesota, where 
signed opinions are the exception 
rather than the rule, appellate 
courts have been singularly suc- 
cessful in disposing of appeals ex- 
peditiously while keeping pace 
with heavy workloads—suggesting 
that signed opinions are a con- 
tributing factor in appellate delay. 


Management Techniques 
The reforms that I have discuss- 
ed have focused on the procedures 
employed by most courts in han- 
dling criminal cases and on propos- 
als for streamlining those proce- 
dures. For some courts, such a 
comprehensive package of reforms 
can bring about a significant reduc- 
tion in the delays and congestion 
that now characterize the criminal 
judicial process. Other courts will 
have to do more than implement 
such reforms. They will need addi- 
tional manpower, resources and 
facilities to reduce existing back- 
logs. And all courts can benefit 
from the employment of specially 
trained court administrators who 
can introduce modern management 
techniques to clerks’ offices. 
Whatever direction reform takes, 
the need for reform in our criminal 
courts is inescapable. The legal 
profession has not always been re- 
sponsive to calls for change in the 
institutions and procedures it has 
developed and nurtured. It is said 
that lawyers are uniformly in favor 
of progress and uniformly opposed 
te change ut change is essential 
‘oday our crim courts are to 
thake the avecessary progress to- 
rd the goal of providing fair, 
and compassionate jus- 
tice for those accused of crime. fy 
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OFFICIAL ANNOUNCEMENT—The Florida Bar 


Meeting of Resolutions Committee 


The Resolutions Committee of The Flor- 
ida Bar hereby gives notice that it will meet 
to consider proposed resolutions for the 1972 
Annual Meeting of The Florida Bar at 11 
a.m., March 25, 1972, in the office of John J. 
Trenam, 10th Floor, Ist Federal Building, 
Tampa. 

The Resolutions Committee at this meet- 
ing will consider only those proposed resolu- 
tions which are submitted in typewritten 
form by active members of The Florida Bar 
and which have been received by The Flori- 
da Bar at its office in Tallahassee at least 15 
days prior to the said meeting, together with 
any resolutions which may be proposed at 
such meeting by the Resolutions Committee 
or any of its members. Any active member 
of The Florida Bar may be present at such 
meeting. 

All such proposed resolutions shall be 
presented and will be handled in accordance 
with the procedure outlined under Article 
VI, By-Laws under the Integration Rule and 
policy of the Board of Governors of The 
Florida Bar as set out below. 


Joun J. Trenam, Chairman 
Resolutions Committee 


Procedure for Handling Proposed Resolutions 


(a.) The Resolutions Committee of The 
Florida Bar shall meet at least 60 days prior 
to the annual meeting for the purpose of 
considering resolutions which may be pro- 
posed for such meeting in accordance with 
this procedure. 

(b.) Notice of such meeting shall be 
given in The Florida Bar Journal at least 30 
days prior to the meeting. The notice shall 
specify the date, time and place of such 
meeting and shall state that the Resolutions 
Committee will consider at this meeting any 
proposed resolutions in typewritten form 
which shall be received by The Florida Bar 
at its offices in Tallahassee from any of its 
active members at least 15 days prior to the 
meeting. The notice shall state also that any 
active member of The Florida Bar may be 
present at such committee meeting. 

(c.) At such meeting the Resolutions 
Committee shall consider all resolutions 
which have been duly proposed by any ac- 


tive member of The Florida Bar in accor- 
dance with the above procedure, together 
with any resolutions which may be proposed 
at such meeting by the committee or any of 
its members, and the committee shall decide 
whether or not each proposed resolution 
shall be proposed by the committee to the 
annual meeting of members of The Florida 
Bar; provided, however, that the committee 
shall promptly give to the proposer written 
notice of any resolution rejected by the com- 
mittee and any such rejected resolution may 
be presented to the annual meeting by the 
member proposing the same if such member 
shall give notice in The Florida Bar Journal 
at least 20 days prior to the annual meeting 
of the general nature of the resolution which 
such member will propose to the annual 
meeting. 

(d.) The Resolutions Committee | shall 
give notice in The Florida Bar Journal at 
least 20 days prior to the annual meeting of 
the general nature of all resolutions which 
the committee will propose to the annual 
meeting, except that no such notice shall be 
required as to the usual resolutions express- 
ing the appreciation of The Florida Bar to 
the convention hotel, the news media, the 
host bar association, and to other coop- 
erating organizations, agencies, institutions, 
groups or persons. 

(e.) No resolution may be proposed to 
the annual meeting of The Florida Bar un- 
less the foregoing procedure shall have been 
complied with, except that any resolution 
concerning a matter or situation arising or 
developing subsequent to the said meeting 
of the Resolutions Committee may be pro- 
posed to the annual meeting by the Board of 
Governors or the Executive Committee there- 
of if a majority of the members of said Board 
or Executive Committee at a meeting shall 
approve such resolution after first determin- 
ing that the subject matter of such resolution 
concerns an emergency or a situation or mat- 
ter so critical or acute as to warrant con- 
sideration at the annual meeting. A resolution 
so proposed by the Board of Governors or 
the Executive Committee shall be announced 
at a general session of the annual meeting 
not later than the day preceding the day of 
the session at which the resolution is to be 
considered. 
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What the Press Reported About the Bench and Bar 


People of average means have need 
for a lawyer's services only occasion- 
ally in their lifetimes. Usually it is 
in an emergency and as the editor of 
Christian Science Monitor recently 
commented, they are “scared silly of 
the cost of going to court.” 

The American Bar Association at a 
recent conference in Los Angeles rec- 
ognized this situation and it is remov- 
ing some of the obstacles which have 
prevented middle income families— 
$5,000 to $15,000 annually—from ob- 
taining legal insurance. It is unrealis- 
tic that some form of payment for 
legal costs has not been in effect 
before now. 

Lawyers themselves have been re- 
sponsible in part for this, They are 
now taking a different view. Locally 
members of the bar are no longer 
frightened that a cooperative legal 
service might steer clients to certain 
lawyers to the detriment of others. 

It is now recognized that instead of 
obtaining legal activity for certain 
lawyers, many who need and would 
benefit from legal advice have gone 
without. 

Now that the American Bar is 
studying the need for legal insurance, 
it would seem that the county and 
state bars would move into this area. 

Help for the middle income group 
via prepaid legal advice will be a 
great service and also add to the im- 
age of lawyers as servants of the 
populace rather than as_ vultures 
awaiting legal tragedies. 

—Cupboard News 
Orlando 
Dec. 16, 1971 


Reform of Florida’s court system, 
long overdue, has been boosted one 
level nearer realization by the action 
of the State Legislature. 

It now remains only for the people 
of Florida to decide at the polls 
whether the current, cumbersome sys- 
tem will be replaced by a two-tier 
system of courts which will be uni- 
form across the state and speed the 
administration of justice, 

The Pensacola Journal consistently 
has urged the reform and simplifica- 
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tion of the state’s court system, estab- 
lished by the Constitution of 1885 
and expanded to include an uncom- 
prehendible melange of 15 different 
courts. 

The proposed amendment basically 
is a good piece of legislation, and 
should be supported by the voters of 
Florida. 

Even though the legislators erred 
when they grandfathered in all current 
judges and justices of the peace, 
whether or not they are members of 
The Florida Bar, for as long as they 
can be reelected, the bill provides for 
a far better court system than we 
have. ... 

As we have said before, Florida’s 
court system is inefficient, uneconom- 
ical and beyond comprehension. 

It cries for reform, 

The citizens of Florida have an ex- 
cellent opportunity to unravel the ju- 
dicia] tangle—at the polls in March. 

—Pensacola Journal 
Dec. 13, 1971 


On March 14, the same election day 
in Florida when a new Presidential 
preference primary will be held, voters 
will have the chance to streamline the 
state’s court system. 

One objective of the reform which 
Gov. Askew will ask the public to ap- 
prove, is to create a true court system 
rather than to continue to put up with 
a hodgepodge that developed over the 
years. 

It also is designed to put greater 
professionalism into the system which 
now tends to be markedly lacking 
(with some exceptions, it is true) in 
the justice of the peace level. 

Much can be said for turning city 
police court jurisdiction over to a 
county-state system. Again with ex- 
ceptions, too many city and town 
judges are beholden to local office- 
holders, It is not unknown, especially 
in smaller towns, for a mayor to cau- 
tion his judge that not enough revenue 
from fines is being generated. Such 
pressures on a judge subvert justice. 

The constitutional amendment 
should be approved on March 14. 
There is no good reason, really, for 


the judiciary in Florida to be parti- 
tioned in independent realms. Let 
there truly be a system as proposed in 
this amendment. 
—Daytona Beach News 
Dec. 13, 1971 


In one sense the judicial “reform” 
campaign leading to the Ides of 
March might appear from this early 
vantage point as onrushing confusion. 
It will be concurrent with a_ time 
when a cast of Democratic Presiden- 
tial hopefuls dash about the stage in 
tumult and fury on the great national 
issues of the day. 

There will be no local or state 
candidates running for any offices 
that might have a bearing on the 
proposed new court system. Thus, 
some may worry that this vital state 
issue may be submerged in presiden- 
tial compaign rhetoric. It is not so. ... 

Hence, with the help of the orga- 
nized bar and the bench; with the 
help of legislators who advocated one 
position or another, the people will 
be able to add up the plusses and 
minuses of this complex issue between 
now and March 14 without too much 
real diversion by the sound and fury 
of presidential politics. 

—Jacksonville Journal 
Dec, 14, 1971 


Consider this situation. A Tampa 
citizen is summoned to jury duty in a 
state or county court. On the same 
day his neighbor is called for federal 
jury service. 

Both men are fulfilling one of the 
most important responsibilities of cit- 
izenship, but there's a big difference, 

The state court juror receives $5 a 
day; the federal juror gets $20. Part 
of the state juror’s meager fee goes to 
pay for parking his car downtown, 
since the county provides no space, 

Thus, financially the state juror is 
a second class citizen, Why the legis- 
lature has permitted such a wide dis- 
parity to continue for so long, we 
don’t know. Elected officials and pub- 
lic employes have had their pay in- 
creased but the juror has _ been 
neglected. 
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Jury duty works hardships on some 
people. Craftsmen and persons in ser- 
vice jobs often lose their occupational 
pay when serving on a jury. The least 
the State of Florida can do is help 
make up more of that loss, 

The legislature is responsible for 
the disgracefully low pay of jurors. 
The time is long overdue for making 
first class jurors out of Florida’s 
citizens. 

—Tampa Tribune 

Dec. 14, 1971 


A major step was taken last week 
in bolstering the legal education of 
students in Hillsborough junior and 
senior high schools. It was announced 
that a long-sought program called 
“Youth and the Law” will be launched 
next spring under sponsorship of the 
Hillsborough County Bar Association 
and school officials. 

This is something attorneys and law 
enforcement officers have urged for 
some time. Several months ago a de- 
tective attached to the Tampa Police 
Department spoke at a local school, 
During a question and answer period, 
he related, the students displayed little 
interest in his main topic. What they 
wanted to know was how the law ap- 
plied to them as individuals. 

He suggested that the schools pro- 
vide better legal education for 
youngsters. 

If the program proves successful 
the bar association hopes to have it 
implemented in every school. 

A commendable feature of this ef- 
fort is that the attorneys are donating 
their time and expense. We are confi- 
dent they will be fully repaid in the 
satisfaction of a job well done—and 
even more. They will come away 
from the schools with a better under- 
standing of student personalities and 
concerns, 

The bar association and the school 
system deserve public approbation for 
filling a clearly outlined need. 

—Tampa Tribune 
Dec. 12, 1971 


Rep. Talbot “Sandy” D’Alemberte, 
chairman of the House committee, 
explains that Florida circuit courts 
are among the best in the nation in 
their handling of civil cases. But such 
judicial quality does not filter into 
lower courts nor to the criminal 
machinery. 

The goal of the new judiciary arti- 
cle, D’Alemberte explains, is to as- 
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sure that people will receive the same 
kind of justice be they involved in a 
$100 or $100,000 lawsuit, a traffic 
violation or a murder charge—and that 
never again will accused criminals be 
freed because of clogged courts. 
Such a goal is attainable with sup- 
port from the Bar and the legislature. 
—Tampa Tribune 
Nov, 7, 1971 


The question of reorganizing our 
complex, expensive, bogged-down du- 
plicative judicial system comes up 
periodically. In fact, we might say it 
has been an almost constant issue for 
the past several years, both among 
the judiciary itself andthe general 
public, 

The chief holdup in the past has 
been the fact that members of the 
bar and judiciary can’t agree among 
themselves as to what should be 
done, how the system should be re- 
structured; to say nothing of political 
considerations and what have you. 

We have an idea that voters, who 
profess no knowledge of judicial in- 
tricacies, would be willing to approve 


a —s plan that would prom- 
ise some ief from the present 
hodge-podge “system.” 
—Fort Pierce News Tribune 
Nov. 15, 1971 


. . Most of the shoddiest justice in 
Florida is to be found in municipal 
courts. Favoritism, brazen disregard 
for the law and records which often 
are tampered with are some of the 
evils nesting in municipal courts. And 
yet more people have contact with 
these courts than any other. Part-time 
judges often operate municipal courts 
and in smal] communities the mayor 
doubles as municipal judge. 

Smaller cities want to hang on to 
their courts for one reason: the dollar. 
Court fines and forfeitures provide an 
easy source of revenue. A North Flor- 
ida judge recently was fired because 
his court wasn’t producing enough 
revenue from fines. 

This justice-by-the-dollar system 
would eliminated under the 
House’s proposed article. Two-thirds 
of all fines for violations of city ordi- 
nances would be returned to cities or 
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counties and one-third to the state’s 
general fund. 

County courts handling city cases 
would fall under the administration of 
the chief justice of the Supreme Court 
and the chief circuit judge in each ju- 
dicial circuit. Fairer, speedier and 
more honest justice would result. 

—Tampa Tribune 
Dec. 5, 1971 


ST. AUGUSTINE — Meeting here 
for what they hope will not be their 
last annual conclave, Florida munici- 
pal judges passed a resolution oppos- 
ing proposed legislation to abolish 
municipal courts. 

The resolution states that the asso- 
ciation favors meaningful judicial re- 
form but is against the complete de- 
struction of the loca] administration of 
justice. 

: —Times-Union 
Jacksonville 
Dec. 4, 1971 


Municipal courts would be replaced 
by a larger, more burdensome “collec- 
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tion agencies” if the legislature and 
voters approve judicial reform as now 
proposed, Titusville’s two city judges 
said. 

Municipal courts, including Titus- 
ville’s are often called “collection 
agencies” by those who feel that all 
they do is collect fines for city 
governments. 

As proposed, the revamped judicial 
system will eliminate all municipal 
courts and send cases to county courts, 
courts similar to Brevard’s present 
magistrate court, 

“We'd be just compounding on the 
‘collection agency’ idea if the proposal 
is passed,” Judge Kendal] T. Moran 
said, “It would kill the complaint by 
those who call the courts collection 
agencies. We'd just have a_ bigger 
collection agency.” 

“It would transfer the location of 
the ‘collection agency’ from the city 
to the county,” Associate Municipal 
Judge Jerry W. Allender added. 

Although many people complain 
about city courts and call them col- 
lection agencies because they don’t 


It is with deep regret that the 
Journal records the deaths of these 
members of The Florida Bar: 


Harold Biesemeier, Miami 
Admitted to the Bar of Florida 1954. 
Died December 1, 1971 (Approx.) 


L. W. Blanton, Little Falls, N. J. 
Admitted 1907. Died Jan. 1, 1969 
(Approx.) 


Manley P. Caldwell, Palm Beach 
Admitted 1925. Died Dec. 5, 1971. 


Latimer C. Farr, Wauchula 
Admitted 1924. Died Nov. 13, 1971. 


Melvin Finn, Miami 
Admitted 1955. Died Nov. 12, 1971. 


Charles H. Gautier, Miami 
Admitted 1949. Died Dec. 7, 1971. 


Edward F. Higgins, Winter Park 
Died Nov. 1, 1971 
(Approx.) 


Admitted 1926. 
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Jacob Edward Hipp, Gainesville 
Admitted 1955. Died Nov. 1, 1971 
(Approx.) 
John B. Hudson, St. Cloud 
Admitted 1962. Died Nov. 18, 1971 
(Approx.) 
John F. Martin, St. Augustine 
Admitted 1933. Died June 4, 1971 
J. T. McBraver, Miami 
Admitted 1922. Died Nov. 23, 1971 
Norman B. Miles, N. Miami Beach 
Admitted 1959. Died Dec. 1, 1971 
(Approx.) 
Charles A. Powers, Jr., Jacksonville 
Admitted 1930. Died Aug. 28, 1971 


Robert E. Ray, Tallahassee 
Admitted 1949. Died Dec. 18, 1971. 


Julian J. Weinstein, Haverhill, Mass. 
Admitted 1941. Died Nov. 1, 1971 
(Approx.) 


Joseph M. Whitson, Arlington, Va. 
Died Nov. 15, 1971 
(Approx.) 


Admitted 1935. 


feel there’s much chance of de- 
fendants being found innocent by 
judges, very few people take advan- 
tage of a new state law designed to 
let them transfer their cases out of 
the municipal courts, 

The law allows suspects to transfer 
their cases to a county court in many 
cases for trial by jury. 

—Titusville Star Advocate 
Dec. 7, 1971 


Tampa municipal Judge Bob John- 
son today praised proposed court re- 
form legislation which could eliminate 
the post he’s held for two decades, 

“I think it is a pretty good bill,” 
said the veteran city judge, referring 
to statewide court reform measures 
expected to be considered for pas- 
sage by the legislature in Tallahassee 
today. 

Municipal Judge Charles Scruggs 
said he is one of a minority of mem- 
bers in the Florida Municipal Judges 
Association favoring the proposed 
court reform. If municipal and county 
courts in Hillsborough are not merged 
through a referendum, he said it prob- 
ably will occur through a local bill 
prepared by Sen, Louis de la Parte, 
D-Tampa. 

—Tampa Times 
Dec. 8, 1971 


Many municipalities are howling 
about the possibility of losing their 
courts. However, there has been no 
protest voiced as yet in our own area 
in this connection, 

There’s no arguing the point that 
city courts in many instances make a 
mockery of justice. Especially is this 
so when the layman serves as judge, 
frequently interpreting the law with- 
out legal foundation, showing favorit- 
ism to his friends, socking it to his 
political enemies and _ unfortunate 
passersby who had the misfortune of 
being arrested. 

Don’t think for a moment that kan- 
garoo courts have not existed in city 
courts under the present system. 
There was a time right here in Ocala 
when alarm was expressed by many 
concemed citizens over the manner in 
which the court operated. 


Fairer and more honest justice will 
result, once city courts, justice of the 
peace courts, and the like are 
abolished. 

—Ocala Star Banner 
Dec. 7, 1971 
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little can 
will keep mosquitos out, 
decorate your car grill, 
protect you the road, 
take you fishing and 
help roast your turkey. 


Remember all those cans you've tossed away? 

Well, electricity is giving them a new life. A life 
that begins at aluminum recycling centers all 
over the country. Like the three here in Florida. 

For instance, with the help of Floridians who 
care about their environment, the Reynolds Alu- 
minum Reclamation Center in Coral Gables, Flor- 
ida, receives thousands of cans daily. 

The cans enter the complex electric process of 
being sorted and shredded. Then made ready for 
melting and re-use. Like window screens, highway 
guard-rails, boat hulls and, of course, aluminum foil. 

So, the next time you look at a clean, beautiful 
park, or picnic in a place that looks the way nature 
intended it to look, remember electricity. 

It’s not only part of the solution to cleaning up 
the environment, but is ingeniously giving old cans 
a new life. 


Electricity. Part of the solution. 


_3-Florida’s 
¥ Electric 
Companies 


Taxpaying, Investor-Owned 
Florida Power & Light Company / Tampa Electric Company / Florida Power Corporation / Gulf Power Company 
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What Are or Will Be Your Rights if Your Right to Work Is Wronged? 


The scope of this article is to 
discuss Florida’s current Right-to- 
Work Law, how it has been inter- 
preted, the effect of federal law, 
and the need for implementing 
legislation with pro and con com- 
ments on notions being considered 
by the legislature. 

‘The Florida “Right-to-Work” 
Law currently is contained in Arti- 
cle 1, Section 6 of the Florida Con- 
stitution. It provides: “The right 
of persons to work shall not be 
denied or abridged on account of 
membership or nonmembership in 
any labor union or labor 
organization. .. .” 

This provision was enacted in 
1944 to overcome restrictions on 
persons holding employment with 
the requirement that they either 
become union members or drop 
their union membership in order to 
keep their job. 

With the notable exception of 
“Right to Work,” state laws in the 
area of labor relations, by virtue of 
federal statutes or case decisions 
by federal tribunals, have in many 
instances been held to be of no 
practical force or effect under the 
principle of federal preemption. 
This is a subject matter jurisdiction 
doctrine whereby due to the exis- 
tence of a federal regulatory 
scheme, only the federal agency 
should enforce alleged violations. 
San Diego Council v. Garmon, 359 
U.S. 354 (1959). Thus, a uniform 
national standard of conduct is de- 
lineated, without interference by 
varied state statutory restrictions 
or judicial interpretations. 

But preemption is not totally 


Labor Law Review is edited month- 
ly by Leo P. Rock, Orlando, on behalf 
of the Labor Relations Law Commit- 
tee, Joseph Z. Fleming, chairman. 
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operative on state “right to work” 
laws. Section 14(b) of the Labor- 
Management Relations Act, 29 
U.S.C. 164(b), provides: 

“Nothing in this Act shall be 
construed as authorizing the execu- 
tion or application of agreements 
requiring membership in a labor 
organization as a condition of em- 
ployment in any state or territory 
in which such execution or applica- 
tion is prohibited by state or 
territorial law.” 

Specifically recognizing that 
State courts have jurisdiction to 
afford a remedy, the United States 
Supreme Court, in Retail Clerks, 
Local 1625 v. Schermerhorn, 375 
U.S. 96 (1963), stated at 101: 


Since it is plain that Congress left 
the states free to legislate in that field 
(union-security agreements), we can 
only assume that it intended to leave 
unaffected the power to enforce those 
laws. (Emphasis supplied ) 


The Florida Legislature is cur- 
rently considering implementing 
statutory remedies for violations 
of a person’s right to work.! Such 
legislation is needed and would 
conform to what other states have 
done. Of the 18 other states? with 
right to work laws, 17 provide for 
sanctions. These sanctions include 
criminal penalties, civil damages 
with court costs and attorneys’ fees, 
and the availability of injunctive 
relief for the persons injured. 

The need for implementing legis- 
lation stems from abuses by certain 
employers and labor organizations 
of an individual's right to pursue 
his trade or vocation. With clear 
sanctions, and civil] and criminal 
enforcement actions, these abuses 
would be minimized and hopefully 


eliminated entirely. 


Some of the concepts that have 
been considered for adoption in 
Florida Statutes as Section 447.17 
are: 

1. Violations are misdemeanors, 
of either first or second degree 
level, with possible variation if 
committed by an individual, em- 
ployer, or labor organization. Each 
day would constitute a separate 
violation. 

2. Prohibition against employer 
lockouts or union strikes and pick- 
eting with an objective to obtain 
a result violating right-to-work 
standards. 

3. Common law damages for 
pecuniary injury actually sustained, 
or twofold or treble damages. Puni- 
tive damages may be limited to 
twice actual damages, plus _per- 
mitting attorneys’ fees. Individual 
officers of labor organizations 
might be held liable. 

4. Injunctive relief for injured 
party, sought by individual or At- 
torney General or state attorney 
where there is probable cause to 
suspect a violation. 

5. Posting of notice by employers 
at place of business advising em- 
ployees of available rights. 

6. Provision to allow employees 
to revoke, at will, their authori- 
zation on deduction of monthly 
union dues from their paychecks. 

Not all of the above have neces- 
sarily been included in the same 
draft bill, and in reviewing the 
changes that have been considered 
by the legislative committees on 
different working drafts, it is ap- 
parent this proposed legislation has 
been subjected to the “compro- 
mise” process. 


In a case Florida’s 


Right-to-Work Law, Schermerhorn 
v. Retail Clerks Local 1625, 375 
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U.S. 96 (1963), the United States 
Supreme Court specified the ac- 
commodation between the pre- 
emption doctrine and state court 
enforcement of the Florida consti- 
tutional provision, at 103: 


. . . (P)icketing in order to get an 
employer to execute an agreement to hire 
all-union labor in violation of a state 
union security statute lies exclusively in 
the federal domain (citation omitted), 
because state power recognized by § 14 
(b), begins only with actual negotiation 
and execution of the type of agreement 
described by § 14 (b). 


Schermerhorn involved an agen- 
cy shop, rather than union shop 
clause, providing that employees 
after 30 days on the job had to 
pay an amount equal to union 
initiation fee and the monthly dues 
to keep their job. Upon failure to 
pay, they would be discharged. The 
union shop goes further by requir- 
ing the employee to join the union 
as a full member. The Court noted 
there was no real difference be- 
tween the two, and the Florida 
Supreme Court, whose decision at 
141 So. 2d 269 (Fla. 1962) was 
affirmed, stated at 273 the payment 
of money to keep one’s job “re- 
quires the nonunion employee to 
purchase from a labor union a 
right the Constitution gives him.” 

The Constitutional guarantee 
prohibits a denial or abridgment 
of one’s right to work irrespective 
of union membership, and the 
Florida Supreme Court defined 
“abridge” at 276 to be anything 
which imposes a charge or expense 
on the free exercise of a right, in 
the sense of curtailing or lessening 
the use or enjoyment of the right. 

The effect of Schermerhorn is 
that the state court could not en- 
join peaceful picketing with an ob- 
jective contrary to right-to-work 
legislation, i.e., to get an employer 
to agree to an agency or union 
shop clause, ILGWU Local 415 v. 
Scherer & Sons, Inc., 390 U.S. 717 
(1968), Kitchens v. Doe, 172 So. 
2d 896 (3d. D.C.A. Fla. 1965), but 
the state court can prevent a union 
or employer from giving effect to 
an agreement that would violate 
one’s right to work. 
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This short analysis of the cur- 
rent law is for the purpose of eval- 
uating the notions previously listed 
that are under consideration by the 
legislature. For private employers 
covered by the Labor-Management 
Relations Act, which is enforced 
by the NLRB, under Schermer- 
horn, the lockout or picketing 
ban would probably be preempted, 
and injunctive relief would be 
limited to after-the-fact situations. 
Criminal sanctions should be avail- 
able, as should civil actions for 
damages.* Individual civil liability 
against union officers may be pre- 
empted by Section 301(b) of the 
LMRA, and there is a stricter test 
of agency requiring “clear proof of 
actual participation in, or actual 
authorization of, such acts, or of 
ratification of such acts after ac- 
tual knowledge thereof” to hold 
the union responsible under Sec- 
tion 6 of the Norris LaGuardia 
Act, 29 U.S.C., Sections 101-115. 
Furthermore, Florida Statutes, Sec- 
tion 447.11 limits the enforceability 
of judgments against the common 
property only of labor organiza- 
tions. The posting of a notice, 
presumably similar to notices em- 
ployers must post for minimum 
wage and overtime, Title VII of 
the Civil Rights Act, Workmen’s 
Compensation, etc., might have 
some value. The provision on 
union dues deduction authoriza- 
tions is relevant where the au- 
thorization has a _ very limited 
period for an employee to with- 
draw from the union, such as one 
currently in use in Miami that 
limits the written notice of revo- 
cation to “not more than ten days 
and not less than ten days... .” 
prior to one-year anniversaries of 
signing the authorization or ex- 
piration of collective bargain- 
ing agreement, whichever occurs 
sooner. There is only one day on 
which it can be done. Preemption 
also comes into play on dues check 
off authorizations; however, a 
Georgia statute permitting revo- 
cability at will was preempted, 
and it was held: “The area of 
check off of union dues has been 
federally occupied to such an ex- 


tent under Section 301 that no 
room remains for state regulation 
in the same field.” W. R. Grace 
Corp., Sea Park Div. v. NMU, 300 
F. Supp. 1197 (S.D. Ga., 1969); 
affirmed at 423 F. 2d 1229 (5th 
Cir. 1970) and 400 U.S. 985 


(1971). Utah wv. Montgomery 
Ward & Co., 233 P. 2d 685 (Utah, 
1951); cert. denied; 342 U.S. 869. 

Concerning union shop _provi- 
sions in Florida, there is a common 
misunderstanding that the right-to- 
work guarantee applies to all em- 
ployees of private industry. It does 
not. Employees of railroads and 
airlines are not afforded this pro- 
tection because their employers 
are subject to the Railway Labor 
Act, 45 U. S. C. Section 151 et seq, 
which has no Section 14(b) coun- 
terpart. (Railway Employees Dept. 
v. Hanson, 351 U.S. 225 (1955).) 
Due to preemption, the passage of 
a statute purporting to cover them 
would not overcome this disparity, 
which can be resolved only at the 
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LABOR LAW REVIEW—"Right-to-Work"" 


federal level. Additionally, Florida 
Statute §447.15 exempts railway 
labor organizations and members 
thereof from Chapter 447. 

Of particular note, however, is 
that the Florida constitutional pro- 
vision has been interpreted as 
covering both private and public 
employees.> In Dade County 
Classroom Teachers Assn. v. Ryan, 
225 So. 2d 903 (Fla. 1969), the 
Florida Supreme Court stated, at 
903: 


We hold that with the exception of the 
right to strike, public employees have the 
same rights of collective bargaining as 
are granted private employees by Section 
6 (of Article 1). 


Thus, legislation implementing 
the right-to-work guarantee of Ar- 
ticle 1, Section 6 should apply with 
equal force to state, county, and 
municipal employees and em- 
ployers. Due to this dual applica- 
tion, however, it is erroneous to tie 
right-to-work legislation with pas- 
sage of a comprehensive collective 
bargaining bill for public employ- 
ees. The two involve concepts and 
ramifications that are not equal, 
and a trade-off of political support 
of one bill versus the other has as 
much guid pro quo as purchasing 
Manhattan Island today for $24. 
The doctrine of federal preemption 
affects right-to-work _ legislation, 
limiting the applicability of certain 
sanctions, and this doctrine has no 
application to public employee 
collective bargaining.6 The scope 
and purpose of the two subjects 
are vastly different. 

To be effective and meaningful, 
the implementing legislation should 
include criminal penalties, avail- 
ability of civil damages actions’ for 
double or treble damages and the 


allowance of reasonable attorneys’ 
fees, plus injunctive relief for the 
persons whose right to work is 
infringed. Both criminal and civil 
sanctions should exist, and do 
exist in some of the other states. 
Today, in Florida during a labor 
dispute, acts of violence which 
cause personal or property injury 
can result in criminal and civil 
liability on the part of the offend- 
ing employee, labor organization 
or employer. Injunctive _ relief 
should not be available only to 
the Attorney General or state at- 
torneys, because it would deprive 
the individual litigant of what 
may well be his only practical 
remedy. 

Another consideration is that 
while right-to-work guarantees are 
primarily intended to protect in- 
dividual employee rights, the con- 
stitution provides the guarantee 
for “persons,” which should in- 
clude employers and labor unions.*® 
To avoid damnum absque injuria, 
legislation “with teeth” is essential. 


O 


FOOTNOTES 

*Originally, Rep. Lewis S. Earle sub- 
mitted H.B. 57 for the 1971 Legislative 
Session. The Senate Bill was 158. Similar 
bills in the current session are H.B. 2008 
and S.B. 171. 

*Alabama, Arizona, Arkansas, Georgia, 
Iowa, Kansas, Mississippi, Nebraska, Ne- 
vada, North Carolina, North Dakota, 
South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, and Wyoming. 

*In 1971, the Crimes and Penalties 
General Statute, 775.08, was revised, pro- 
viding separate or combined sentences 
for first degree misdemeanors of a fine 
not exceeding $1,000 or 12 months in the 
county jail, Sec. 775.082(3) (a) and Sec. 
775.083(3), and for second degree mis- 
demeanors a fine not exceeding $500 or 
60 days in the county jail, Sec. 775.082 
(3) (b) and Sec. 775.083(4). 


NEED A 
LAWYER? 


The Florida Bar LAWYER PLACEMENT 
SERVICE is ready to help you find the 
right lawyer. All you do is forward 
your specifications to The Florida Bar, 
Lawyer Placement, Tallahassee, Flori- 
da 32304. Twice monthly, resumes of 
those applicants who fit your require- 
ments will be forwarded to you. This 
service is free to Florida Bar members. 


‘These available remedies were men- 
tioned by the Florida Supreme Court as 
dicta in Local Union No. 519 U.A. v. 
Robertson, 44 So. 2d 899, 903 (Fila. 
1950), but that case arose prior to 
Schermerhorn. The recent jury verdict of 
$1,250,000 in Broward County against a 
union member, his local union and the 
International resulted from a common 
law assault and battery cause of action. 
Lassiter v. Dennis Walton, Int'l. Union 
of Operating Engineers Local 675, and 
the Int'l. Union of Operating Engineers, 
Case No. 70-2824, 17th Judicial Circuit. 

*After the right-to-work guarantee, 
quoted at the start of this article, Article 
1, Sec. 6 further provides: “. . . the right 
of employees, by and through a labor or- 
ganization, to bargain collectively shall 
not be denied or abridged. Public em- 
ployees should not have the right to 
strike.” The last sentence was added in 
the 1968 revision largely as a result of 
the statewide teacher walkout in 1967. 

*An ABA committee is considering a 
model labor act that would eliminate the 
disparity for private employers and em- 
ployees under the LMRA and RLA, but 
this would not include public employers. 
The bill being pushed in Washingten by 
the American Federation of State, Coun- 
ty, and Municipal Employees Union, 
AFL-CIO, is intended to cover only em- 
ployees of the Federal Government. 

‘An interesting recent case resulted in 
a $342,000 federal district court jury 
verdict for an employee who was dis- 
criminated against by the union from 
which he had resigned, and this included 
mental distress as an element of his 
damages. See Richard:on v. Communica- 
tions Workers, District 7, Local 7495, 
443 F. 2d 974 (8th Cir. 1971). 

‘If the “Harmony Clause,” which is 
included in all state construction com- 
tracts after January 1, 1972, let by the 
Florida General Services Department. is 
applied in such a manner to violate right- 
to-work standards, then the “persons” 
injured thereby shou'd be afforded effec- 
tive remedies. Miami Laundry Co. v. 
Laundry Union, Dry Cleaning, Drivers, 
Salesmen, and Helpers Local Union No. 
935, 41 So. 2d 305 (Fla. 1949), held 
a union could not seek court relief in 
behalf of its members whose right to 
work was being denied because of union 
membership, but it is doubtful if this 
case is valid authority now due to its 
reliance on authority that has been over- 
ruled, Miami Waterworks, plus the ap- 
plicability of preemption. 


WEEKLY SUMMARIES 

Know what decisions were rendered 
last week. Decisions of Florida Su- 
preme Court and the four District 
Courts of Appeal are available from 
Florida Appellate Court Reporting Ser- 
vice. Write Municipal Code Corporation, 
P. O. Box 2235, Tallahassee, Florida 
32304. 
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Qualified Plan Status Can Be Lost By Imprudent Loans By The Trustees 


TAX LAW 


HEILBRONNER 


One of the questions most fre- 
quently proffered to the pension 
planner is whether or not the trust- 
ees of the pension trust ( or profit- 
sharing trust for that matter) can 
loan funds to the employer or to 
the employee-participants. The an- 
swer to the question is “yes,” loans 
are permissible in both instances, 
but strict formalities must be ob- 
served if the retirement plan is go- 
ing to be able to maintain its quali- 
fied and exempt status under 
Section 401 of the Internal Rev- 
enue Code of 1954.1 

At the outset, it should be ob- 
served that the governing Internal 
Revenue Code provisions and 
Treasury Regulations with respect 
to loans to the employer are dif- 
ferent from those pertaining to 
loans to the employee-participants. 
For this reason, this note deals 
with the two types of loan transac- 
tions separately. 


Loans to the Employer 


An employee's trust which is 
otherwise exempt may lose its ex- 
emption if it engages in a so-called 
“prohibited transaction” with the 
employer or related or controlled 
interests. I.R.C., §503(b). The con- 
cept of related or controlled in- 
terests pertains, for example, to a 
subsidiary corporation. It does not 
pertain to a transaction between 
the trust and the sole stockholder 
of the employer which established 
the trust, even if the sole stock- 
holder is an employee-participant 
in the plan. The prohibited trans- 
action rules do not limit transac- 
tions between the trust and the 
employee-participants. The rules 
are, however, in issue whenever 
the trust deals with the employer 
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corporation which established the 
trust. 


First on the list of prohibited 
transactions between the trust and 
the employer is a loan of trust 
funds to the employer without the 
receipt of adequate security and a 
reasonable rate of interest from 
the employer. 

An analysis of pertinent Trea- 
sury Regulations, rulings and case 
law provides an insight into the 
meaning of the terms “adequate 
security” and “reasonable rate of 
interest,” neither of which is offi- 
cially defined in the Code or the 


Committee Reports pertaining 
thereto. 
Treas. Reg., §1.503(c)-1(b) 


states that the term “adequate 
security” means something in ad- 
dition to and supporting a promise 
to pay, which is so pledged to 
the lending trust that it may be 
sold, foreclosed upon, or otherwise 
disposed of in default of repayment 
of the loan, and the value and li- 
quidity of the security is such that 
it may reasonably be anticipated 
that loss of principal or interest 
will not result from the loan. 

Adequate security may consist 
of mortgages or liens on property, 
accommodation endorsements of 
those financially capable of meet- 
ing the indebtedness, and stock and 
securities issued by corporations 
other than the borrower. Stock of 
the borrower is not acceptable as 
security since in the event of de- 
fault, the indebtedness would 
take priority over the claims of 
stockholders. 

The following examples con- 
tained in the regulations are illus- 
trative of the Internal Revenue 
Service’s view with respect to the 
adequate security requirement 


(Treas. Reg., $1.503(c)-1(c) ): 


Example (1): A, creator of an exempt 
trust subject to section 503, borrows 
$100,000 from such trust in 1960, giving 
his unsecured promissory note. The net 
worth of A is $1,000,000. The net worth 
of A is not “security” for such loan and 
the transaction is a prohibited transaction. 
If, however, the note is secured by a 
mortgage on property of sufficient value, 
or is accompanied by acceptable col- 
lateral of sufficient value, or carries with 
it the secondary promise of repayment by 
an accommodation endorser financially 
capable of meeting the indebtedness, it 
may be adequately secured. . . . 


Example (2): Assume the same facts 
as in example (1) except that A’s promis- 
sory note in the amount of $100,000 to 
the trust is secured by property which 
has a fair market value of $75,000. A’s 
promissory note secured to the extent of 
$75,000 is not adequately secured within 
the meaning of section 503(b)(1) since 
the security at the time of the transac- 
tion must be sufficient to repay the in- 
debtedness, interest, and charges which 
may pertain thereto. 


In Van Products, Inc. v. Commis- 
sioner, 40 T.C. 1018 (1963), a loan 
by a profit-sharing trust to the em- 
ployer-grantor in exchange for its 
unsecured one-year promissory 
note was determined to be without 
adequate security, and, therefore, 
the loan was found to be a pro- 
hibited transaction. 

The employer established a 
profit-sharing plan and trust on 
March 29, 1958, which the District 
Director determined to be quali- 
fied and exempt shortly thereafter. 
On June 13, 1958, within two and 
one-half months after the corpora- 
tion’s yearend, this accrual basis 
taxpayer contributed $2,500 to the 
trust to meet an obligation accrued 
for its year ending on March 31, 
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1958. On the same day, the em- 
ployer borrowed $2,500 from the 
trust on its unsecured promissory 
note in the face amount of $2,500, 
payable in one year, with interest 
at the rate of five percent. 

On May 29, 1959, the employer 
repaid the $2,500 with interest and 
also, on the same day, contributed 
an additional $4,800 to the trust 
with respect to its yearending on 
March 31, 1959. On June 21, 1959, 
the employer borrowed $4,800 from 
the trust on its unsecured promis- 
sory note in the face amount of 
$4,800, payable in one year, with 
interest at five percent. On June 
10, 1960, the employer repaid the 
$4,800 and shortly thereafter paid 
the interest due on the borrowed 
amount. 


The I.R.S. determined that the 
two loans were not adequately se- 
cured, irrespective of the em- 
ployer’s arguments concerning its 
solvency during the period. The 


dealings were held to be prohibited 
transactions resulting in the loss 
of exemption to the trust and the 
denial of deductions for amounts 
paid to the trust. 

Judge Raum of the Tax Court 
agreed with the Service, found that 
the above noted Treasury Regula- 
tions requiring more than a prom- 
ise to pay are valid, and sustained 
the disallowances of deductions in 
issue. 


In Rev. Rul. 67-266, 1967-2 
Cum. Bull. 206, the Service deter- 
mined that a loan by a pension 
trust to the employer, evidenced 
by a note bearing a reasonable 
rate of interest, was nonetheless a 
prohibited transaction due to lack 
of adequate security where the 
purported security for the loan was 
the excess of prior payments to the 
trust over the amount of the con- 
tributions allowed the employer as 
a deduction for federal tax pur- 
poses. The employer was solvent 
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when the loan was made and 
could have borrowed funds from 
a local bank on terms as favorable 
as those received from the trust. 
The loan was repaid in full with ac- 
crued interest. Even so, the Regu- 
lations require adequate security 
and the Service determined that 
the assets making up the contribu- 
tion carry-over available to the em- 
ployer did not furnish same since 
the carry-over assets belonged to 
the trust, not the employer. 


Even a loan secured by a chattel 
mortgage was held not to be ad- 
equately secured where the mort- 
gage was not recorded as soon as 
practicable. In Rev. Rul. 66-324, 
1966-2 Cum. Bull. 230, the loan to 
the employer was evidenced by a 
six percent demand note together 
with a chattel mortgage on raw 
materials inventory then or in the 
future owned by the employer hav- 
ing a fair market value at least 
equal to the loan. No identifica- 
tion was given with respect to the 
particular assets covered by the 
chattel mortgage. Moreover, the 
mortgage was not recorded with 
the county clerk until approxi- 
mately 18 months after the loan 
was made. Because the chattel 
mortgage was not recorded as soon 
as practicable and the property 
was not specifically identified, the 
Service deemed the loan not ad- 
equately secured and a prohibited 
transaction. 

In Rev. Rul. 70-82, 1970-1 Cum. 
Bull. 134, adequate security was 
found. Here the loan to the em- 
ployer was secured by ‘a savings 
account passbook, belonging to an 
officer of the employer, which was 
placed in escrow. The loan was 
for one year and was evidenced 
by a promissory note bearing a 
reasonable rate of interest. The 
balance in the savings account was 
greater than the loan amount. Pur- 
suant to the escrow agreement, if 
the loan was not paid within one 
year, the escrow agent was to pre- 
sent the passbook to the bank with 
evidence of default on the note 
in order to effectuate payment out 
of the savings account of all sums 
due under the note. Thus, we see 


THE FLORIDA BAR JOURNAL 


Foun 
OUR 
\ 
= | 
5 
| 
i} 
i} 
: 
102 
‘i 


one method of adequately securing 
an employer loan other than the 
traditional giving of a chattel mort- 
gage or other security interest. 

The Regulations make reference 
to a guarantee as supplying ade- 
quate consideration under certain 
circumstances. If this route is 
chosen, the pension planner should 
be sure that the guarantee is pres- 
ent from the inception of the loan. 
In Rev. Rul. 70-131, 1970-1 Cum. 
Bull. 135, a loan initially secured 
by the employer's general assets 
and 18 months later also secured 
by the principal stockholder’s un- 
conditional guarantee was deemed 
by the Service without adequate 
security and a prohibited trans- 
action. The Service said that a 
pledge of general assets, rather 
than specific property, is not ade- 
quate security, and that the guar- 
antee was given too late. 


There are two exceptions to the 
adequate security requirement. 
The first of these applies to loans 
made by employee trusts where 
there is assurance that the loan 
is made in an arm’s length trans- 
action. While this language sounds 
broad, the application of this ex- 
ception is limited to situations like 
the acquisition of corporate in- 
debtedness on the oni at the 
price of the obligation prevailing 
on a national securities exchange. 
See I.R.C., §503(e). The second 
exception, also extremely limited 
in its use, is applicable where the 
party to whom the loan is being 
made is prohibited by law from 
pledging its assets. See I.R.C., 
§503(f). 

With respect to the reasonable 
rate of interest requirement, ac- 
cording to the Regulations, a 
reasonable rate of interest is the 
prevailing rate of interest charged 
by financial institutions in the com- 
munity where the transaction takes 
place for a loan of the same dura- 
tion and similarly secured. Treas. 
Reg., §1.503(c)-1(c), Ex. 4. Thus, 
if a company borrowed $100,000 
at three percent from its profit- 
sharing trust, giving its secured 
note, but would have had to pay 
five percent interest for a loan of 
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$100,000 from any of the local 
banks, the loan from the trust 
would be a prohibited transaction. 
With the above insight into what 
may constitute a prohibited loan 
transaction, an obvious inquiry 
concerns the penalty for engaging 
in such a transaction. With one 
notable exception, a pension or 
profit-sharing trust can be denied 
exemption by the District Director 
for having engaged in a prohibited 
transaction only for tax years be- 
ginning after the taxable year dur- 
ing which the trust is notified that 
it has engaged in the transaction. 
The exception concerns a transac- 
tion which was entered into unin- 
tentionally for the purpose of di- 
verting corpus or income from the 
exempt purpose (i.e., the exclusive 
benefit of employees), and a sub- 
stantial amount was involved. In 
the latter case, the loss of exemp- 
tion dates back to the year in 
which the transaction occurred, no 
matter how many years that may 
be, and notification is not required. 
See, generally, Rev. Proc. 69-4, 
1969-1 Cum. Bull. 391, Sec. 8. 


The loss of tax exempt status for 
the trust in virtually all cases will 
carry with it a loss of the deducti- 
bility of the contributions by the 
employer, since Section 404(a) re- 
quires for deduction that the con- 
tributions be made to an exempt 
trust. Dollars contributed to a non- 
exempt trust will be deductible 
only where the trust provides non- 
forfeitable benefits to the em- 
(thus taxable 
currently to them), an uncommon 
occurrence. It should also be ob- 
served that distributions made by 
the trust in the nonexempt year to 
a participant or beneficiary will 
be taxable without regard to pro- 
visions relating to capital gains 
treatment. See I.R.C., $402(a) 
(2).2 

The loss of tax exempt status for 
having engaged in a prohibited 
transaction continues until a new 
claim for exemption is filed and 
the District Director is satisfied 
that the trust will not knowingly 
engage in such a transaction again. 
Also, in order to again secure tax 


exempt status, the prohibited trans- 
action must have been corrected 
by remedial action. See Rev. Rul. 
67-9, 1967-1 Cum. Bull. 143. 

A trust which is denied exemp- 
tion for having engaged in a pro- 
hibited transaction may file with 
the District Director a claim for 
exemption in any taxable year fol- 
lowing the year in which notice of 
denial was issued. The result of 
this is that for at least one year, 
the trust will lose its exemption 
and the employer will lose its right 
to deduct contributions. Moreover, 
there is no guarantee that the 
District Director will be satisfied 
that the trust will not knowingly 
again engage in a_ prohibited 
transaction. 

Thus, we see that a qualified 
pension or profit-sharing trust can 
make a loan back to the employer 
if the formalities required by the 
Regulations are strictly satisfied. 
The pension planner who fails to 
advise his client of the necessity 
for compliance with these formali- 
ties may very well find himself 
with an unhappy client. 

How does the I.R.S. find out 
about loans from the trust to the 
employer? Form 990P, the infor- 
mation return required to be filed 
by the trust each year, specifically 
asks whether or not such loans ex- 
ist, and, if they do, for the details 
of same. See Treas. Reg., §1.401-1- 
(b) (5) (ii). 

Loans to Employee-Participants 

As stated above, a different set 
of principles govern loans from 
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a qualified trust to the participants. 
It is the distribution rules, not the 
prohibited transaction limitations, 
that are applicable to loans to par- 
ticipants. However, interestingly 
enough, if these distribution rules 
are violated, the same result may 
occur as did with respect to ill- 
advised loans to the employer— 
denial of tax exempt status and dis- 
allowance of deductions. 

For many years, pension plan- 
ners were of the view that loans 
could be made to participants, but 
only to the extent of their vested 
interests in the trust. See, for ex- 
ample, Rev. Rul. 65-178, 1965-2 
Cum. Bull. 94, Part 5(0). However, 
in Part 5(0) of Rev. Rul. 69-421, 
1969-2 Cum. Bull. 59, the LRS. 
stated its current position with 
respect to such loans which 
goes beyond the vested interest 
limitation. 

A pension or profit-sharing plan 
may provide for the granting of 
loans to participants provided that 
the loans are granted in a uniform 
and nondiscriminatory manner. The 
qualification of a plan will not be 
affected by a provision in the trust 
instrument that adequately secur- 
ed loans bearing a reasonable rate 
of interest and providing for re- 
payment within a specified period 
of time may be granted to em- 
ployee-participants even though 
such loans may be in amounts ex- 
ceeding their vested interests. 
However, the Service warns that 
so-called “loans” may constitute 
“distributions” if there is a tacit 
understanding between the parties 
that collection is not intended, or, 
if for some other reason, the trans- 
action does not create a debtor- 
creditor relationship. 

In Rev. Rul. 69-421, the Service 
does not specifically illustrate the 
result of having a loan transaction 
treated as a distribution. However, 


in Rev. Rul. 71-437, Int. Rev. Bull. 
1971-40, p. 9, the Service disquali- 
fied a money-purchase pension 
plan because the loan provision 
therein was deemed to be tanta- 
mount to one permitting premature 
distributions. Pursuant to the plan, 
employees could get two-year aes 
if the loans were adequately se- 
cured and had a reasonable rate of 
interest. The plan provided that the 
only security for any such loan 
was the vested portion of a partici- 
pant’s account. If the employee 
failed to pay all of the loan back 
within the two-year period, then 
the amount that was still outstand- 
ing, plus interest, was to be de- 
ducted from the employee's 
account. The Service concluded 
that this loan provision, in effect, 
permitted distributions of employer 
contributions before an employee 
was separated from his employer's 
service, or before the plan was 
terminated. As such, the pension 
plan could not constitute a quali- 
tied plan. 

A pension plan cannot permit 
participants, prior to any sever- 
ance of employment or the termi- 
nation of the plan, to withdraw 
all or a part of the funds accumu- 
lated on their behalf which con- 
sists of employer contributions or 
fund increments. However, a 
profit-sharing plan may permit 
such withdrawals under appropri- 
ate circumstances. See Rev. Rul. 
69-421, supra, Parts 2 (c) and (0). 

A profit-sharing plan may pro- 
vide for the distribution of accumu- 
lated funds after a fixed number 
of years, the attainment of a stated 
age or upon the prior occurrence 
of some event such as a layoff, ill- 
ness, disability, retirement, death 
or severance of employment. See 
Treas. Reg., §1.401-1(b) (1) (ii). 
The fixed number of years must be 
at least two. In light of this broader 
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principle permitting distributions 
from profit-sharing plans, the 
writer questions whether the Ser- 
vice would take the position it fol- 
lowed in Rev. Rul. 71-437 in the 
profit-sharing context. 

Of course, if a distribution is 
determined, even if the plan is not 
disqualified as is the likel result 
in the pension area, the distribu- 
tion rules would result in immedi- 
ate ordinary income taxation with 
respect to the amount received. 
LR.C., §402. 


Conclusion 


Realizing that loans can be made 
to both the employer and the partic- 
ipants in accordance with existing 
I.R.S. pronouncements, the pension 
planner still must advise his client 
of the hazards of proceeding with 
such loan. The more conservative 
practitioner will recommend the 
borrowing of funds from a bank, 
rather than from the qualified 
plan, so as to avoid the unnecessary 
I.R.S. scrutiny which such transac- 
tions evoke. The more aggressive 
practitioner may recommend that 
the trust proceed with the loan, as- 
suming that all formalities are 


complied with. 
FOOTNOTES 


*All citations herein to the Internal 
Revenue Code are to the 1954 Code as 
amended, and citations to Treasury Regu- 
lations are to Regulations promulgated 
under the 1954 Code. 

*The denial of exempt status has ex- 
treme significance in the case of the 
master trust. In Rev. Rul. 71-479, Int. 
Rev. Bull. 1971-44, p. 7, a master trust 
made an unsecured loan to one of several 
adopting employers. This loan, which was 
found to be a prohibited transaction, dis- 
qualified the whole trust, and each em- 
ployer, not just the one to whom the 
loan was made, was penalized. For this 
reason, most master trusts specifically 
preclude the making of loans to adopting 
employers irrespective of the terms and 
security provided. 

*It should be obvious that it is possible 
to secure rulings from the National Office 
of the Internal Revenue Service with 
respect to some matters within the pro- 
hibited transaction area. See Rev. Proc. 
69-4, supra. If the client can withstand 
the expense and time delay involved in 
obtaining such a ruling, the pension 
planner’s burden with respect to the 
transaction is lightened. 
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OPINIONS OF THE ATTORNEY GENERAL 


DRIVERS LICENSES—USE IN LIEU 
OF BOND-SECS. 316.018, 317.112, 
322.18 and 322.21 (1) (c), F. S. 
TO: James A. McCauley, Judge, Court 
of Record of Broward County 
Officers authorized to make arrest for 
traffic offenses are not authorized to hold 
the driver’s license of an arrested driver 
upon giving him a receipt therefor to 
assure his appearance in court at the 
specified time and place. If the officer, 
in the good faith exercise of judgment, 
believes it necessary, he has the statutory 
authority to obtain a cash bond or other 
security from the arrested person. Sep- 
tember 17, 197}; 071-287 


LAWS OF FLORIDA 
TO: T. Richard Hagin, County Attor- 
ney, Sumter County 

A county judge whose salary is fixed 
bv Section 44.12, Florida Statutes, at 
more than $17,400 per year is prohibited 
by Section 2, Chapter 71-298, Laws of 
Florida, from engaging in the private 
practice of law; and he may not avoid 
the impact of the statute by waiving or 
remitting that portion of his salary over 
and above $17,400. September 23, 1971; 
071-292 


MARIJUANA — FELONY AND MIS- 

DEMEANOR CHARGES—EFFECTIVE 

DATES—ART. X, SEC. 9, FLA. CONST. 

CH. 71-107, LAWS OF FLORIDA, 

AND SEC. 398.22, F. S. 

TO: Gordon G. Oldham, Jr., State At- 
torney, Leesburg 

By reason of the provisions of Article 
X, Section 9, 1968 Constitution of Flor- 
ida, the lesser penalties for first offense 
of possession of cannabis provided for by 
Chapter 71-107, which became effective 
on July 1, 1971, do not apply to such an 
offense committed before July 1, 1971. 
Rather, the more severe penalties pro- 
vided by Section 398.22, Florida Statutes, 
are applicable to such an offense. 

In the prosecution of such an offense 
which was not committed before July 1, 
1971, the State is not required-to either 
allege or prove the quantity of the can- 
nabis possessed by the defendant. 

During the period beginning July 1, 
1971, and ending December 31, 1971, 
Section 2 of Chapter 71-107, rather than 
Section 2A of that Chapter, will provide 
the penalties for first n ona of posses- 
sion of cannabis. October 20, 1971; 
071-345 


ARREST WARRANTS — NECESSITY 
OF ISSUANCE-SEC. 901.23, F. S. 
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TO: R.N. Webster, Judge, Magistrate’s 
Court 

The only purpose for issuing a warrant 
is to enable the court to obtain jurisdic- 
tion over the defendant's person by 
bringing him before the court to answer 
the charge against him. 

When a defendant has already been 
lawfully arrested without a warrant and 
brought before a magistrate and a crimi- 
nal charge placed against him, the magis- 
trate thereby acquires jurisdiction over 
the defendant’s person and may proceed 
to give him a preliminary hearing or, if 
the magistrate has trial jurisdiction over 
the case, may put him to trial, without 
issuing a warrant. 

In such a situation, a defendant is sub- 
ject to being placed on bail to the same 
extent as though he had been arrested 
and brought in under a warrant. Octo- 
ber 13, 1971; 071-341 


SMALL CLAIMS JUDGES — OFFICE 
HOLDING IN POLITICAL PARTY— 
ART. V, FLA. CONST. 
TO: (Name withheld pursuant to pro- 
visions of Ch. 112.315, F. S.) 
Small Claims Court Judges are not 
prohibited by statute from holding office 
in a political party, or serving as a pre- 
cinct committeeman, unless they are 
required by local law to devote full time 
to the wt Mire of their office. Octo- 
ber 5, 1971; 071-318 


PUBLIC DEFENDER—PROPRIETY OF 
EMPLOYMENT AS TEACHER-SECS. 
27.51, 216.262 (3), 112.313 (6), F. S. 
TO: Philip A. Hubbart, Public Defend- 
er, Eleventh Judicial Circuit 
A full-time public defender may teach 
law courses at night in a private law 
school. October 6, 1971; 071-322 


PUBLIC DEFENDERS — RIGHT TO 
CARRY CONCEALED FIREARMS — 
SECS. 790.01, 790.051, 790.001 (8), 
27.255, F. S. 
TO: Walter R. Talley, Public Defender, 
12th Judicial Circuit 

Public defenders, their assistants, and 
their investigators are not authorized by 
law to carry concealed firearms. Octo- 
ber 12, 1971; 071-338 


MUNICIPAL JUDGES — WITHHOLD- 
ING ADJUDICATION—PROBATION— 
SEC, 2 (b), ART. VIII, FLA. CONST. 
TO: Rocky Pomerance, Chief of Police, 
Miami Beach 

A judge of a municipal court may not 
rely upon the provision of Florida Crimi- 
mf Procedure Rule 1.670 which permits 


a judge to withhold adjudication of guilt 
if a defendant is placed on probation, 
since said rule applies only to state 
courts. October 13, 1971; 071-339 


DUAL OFFICE HOLDING — ASSIS- 
TANT STATE ATTORNEY-SEC. 5, 
ART. II, FLORIDA CONSTITUTION 
TO: Frank Schaub, State Attorney, 
Twelfth Judicial Circuit 

A legislator or a city councilman—and, 
perhaps, a city or county attorney—may 
be employed as a part-time assistant state 
attorney. September 24, 1971; 071-296 


COURTS OF RECORD—APPLICABIL- 

ITY OF SEC. 145.065, F. S. 

TO: R. N. Webster, Judge, Magistrate’s 
Court, Second District, Orange 
County 

Section 145.065, Florida Statutes, fix- 
ing the salaries of clerks of courts of 
record, is applicable only to clerks who 
have the same status as circuit court 
clerks, that is, duly appointed or elected 
officials whose compensation is required 

to be fixed by law. September 16, 1971; 

071-285 


JUSTICES OF THE PEACE — AP- 
POINTMENT OF COUNSEL 
TO: John D. Mahaffey, Jr., Justice of 
the Peace, District #3, Seminole 
County 
A justice of the peace having criminal 
jurisdiction limited to fines not exceeding 
$100 or three months incarceration of 
one accused of a misdemeanor is not 
required to appoint counsel for any indi- 
gent so accused, notwithstanding the 
ecision in the case of Conaway v. Polk, 
Case No. 71-115, decided in the United 
States District Court for the Middle Dis- 
trict of Florida, Orlando Division, and 
dated June 15, 1971. September 2, 1971; 
071-271 


COUNTY JUDGE — COMPENSATION 
AS JUDGE OF JUVENILE COURT-— 
SEC. 14.12 AND 14.16, F. S. 
TO: Willard Howatt, County Attorney, 
St. Johns County 
The salary prescribed for a county 
judge by Section 44.12, Florida Statutes, 
is intended to compensate him also for 
his services as juvenile court judge. Sep- 
tember 2, 1971; 071-268 


COUNTY PROSECUTING ATTOR- 

NEYS — COMPENSATION — SECS. 

125.04, 125.041 AND 36.22, F. S. 

TO: George E. Lowrey, County Pros- 
ecuting Attorney, Santa Rosa 
County 
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Section 36.22, Florida Statutes, remain- 
ed viable during that period of time be- 
tween May 5, 1971 and October 1, 1971, 
notwithstanding the repeal of Sections 
125.04 and 125.041, and prescribed the 
method of compensation of elective coun- 
ty prosecuting attorneys until the sub- 
stantial amendment of 36.22 which 
became effective on October 1, 1971, and 
which later provision now controls the 
method of payment. October 12, 1971; 
071-336 


CIRCUIT COURT CLERKS—RIGHT 
TO REQUIRE FILING FEE IN DI- 
VORCE-SEC. 57.081, F. S. 
To: Charlotte Fitzsimmons, Clerk of 
the Circuit Court, Hendry County 

A suit for divorce may be filed by a 
plaintiff without paying the circuit court 
clerk’s filing fee, seedied a certificate of 
insolvency has been obtained from the 
circuit court clerk as authorized by Sec- 
tion 57.081, Florida Statutes. The cer- 
tificate of insolvency is based on the 
affidavit of the plaintiff, verified by an 
attorney; and the clerk is not required 
to make an independent investigation of 


the plaintiff's insolvency. December 3, 
1971; 071-383. 


MUNICIPAL COURTS—SERVICE OF 
PROCESS OUTSIDE THE COUNTY— 
SEC. 168.03, F. S. 
To: George W. Baldwin, Prosecutor, 
City of Palm Beach Gardens 

The process of municipal courts of the 
cities and towns extends to, but may not 
be served beyond, the territorial limits of 
the county in which the city or town is 
located, notwithstanding specific char- 
ter authority to do so. December 6, 1971; 
071-385. 


COUNTIES — RECONVEYANCE OF 
GRATUITOUS EASEMENT — SEC. 
255.22, F. S. 
To: Joan Odell, County Attorney, 
Palm Beach County 

A drainage easement is “real property” 
within the purview of Section 255.22, 
Florida Statutes, requiring a county to 
reconvey donated oa property when not 
used for the specific purpose for which 
it was donated for 60 consecutive 
months. December 6, 1971; 071-387. 


Tax Gurive To INTERNATIONAL OPER- 
ations, by Steven Auderieth and 
Elmer M. Pergament. (1971, Panel 
Publishers, Inc.) 

In this new loose-leaf service, the 
authors have made a major contribu- 
tion toward eliminating the vacuum 
in the area of written materials on 
foreign taxation. 

Beginning with an ordinary looking 
loose-leaf binder, the reader is treated 
to a well-written, thorough examina- 
tion of the principles of taxation gov- 
erning international operations. The 
book is divided into two major seg- 
ments: (1) U. S. Tax System as 
Applied to International Operations; 
and (2) Methods of Operating 
Abroad. A summary of the table of 
contents indicates the breadth of the 
material covered. 

In addition to being scholarly and 
well-written, the text is not encum- 
bered with interruptions for footnotes. 
Case names and citations are woven 
into the text, eliminating the need for 
the reader to glance to the bottom of 
the page or to the end of the chapter 
in order to ascertain whether a foot- 
note is relevant to the point he is re- 
searching. There is also good cross- 
referencing within the work so that 
the reader is informed of where to 
find more complete discussions of 
some points also covered elsewhere in 
the work. 
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DEPUTY SHERIFFS—WITNESS FEES 
—SECS. 90.14, 90.141 and 112.061, F. S. 
To: Joe M. Crevasse, Jr., Sheriff, Ala- 
chua County. 

When a deputy sheriff, pursuant to 
witness subpoena, appears in a_ local 
court to testify as a state witness as a 
direct result of his employment as a law 
enforcement officer, and is required to 
be in court during any part of the time 
he is off duty, he is entitled to receive 
a $5 witness fee regardless of whether 
he is called upon to testify while on duty 
or while off duty. 

When, during on-duty hours, a deputy 
sheriff of one county, pursuant to witness 
subpoena, attends court in another coun- 
ty to testify as a state witness as a direct 
result of his employment as a law en- 
forcement officer, and travels in a pri- 
vately-owned automobile, the amount of 
the mileage allowance to be paid to him, 
not to exceed 10¢ per mile or the com- 
mon carrier fare for such travel, is to be 
determined by the board of county com- 
missioners of the county in which the 
witness subpoena is issued. December 
29, 1971; 071-400. oO 


There are several deficiencies in the 
volume, some of which will undoubt- 
edly be remedied in future supple- 
mentation. Some of the forms and 
charts are not yet included, There is 
no index. There is no way of telling 
(other than from dates mentioned in 
the text) whether the volume is up- 
to-date. Also, the nonconsecutive 
pagination, which leaves space for 
future insertions, causes the reader to 
wonder whether missing page num- 
bers are intentionally omitted or 
whether some material is missing 
from his book. These latter two items 
can be remedied by the preparation 
and inclusion (in a future supple- 
ment) of a table indicating which 
page numbers should be present in 
the service. 

The volume sells for $75.00, which 
includes supplementation for one 
year, A 15-day free examination is 
available from the publisher: Panel 
Publishers, Inc., 14 Plaza Road, 
Greenvale, New York 11548. 

—Sipney S. TRAuM 


Hastings House has published a 
book on the legacy of the Warren 
Years entitled “Mass Media and the 
Supreme Court.” The legacy has been 
slowly emerging in the Supreme Court 
since the 1960’s when the Justices be- 
gan speaking out on the First Amend- 
ment questions—questions largely ig- 


nored prior to the 16 years of the 
Warren Era. 

According to author Dr. Kenneth 
S. Devol, “This new legal activism 
increases the importance of the 
Court to those interested in the mass 
media, political science, sociology and 
other disciplines devoted to the chang- 
ing patterns of our social fabric.” 

The book contains 52 key decisions 
of the U.S, Supreme Court which in- 
volve freedom of expression—the opin- 
ions along with concurrences and 
dissents. Emphasis is placed on the 
43 major media decisions handed 
down from the time Earl Warren 
assumed the role of Chief Justice in 
1953 through the significant “Penta- 
gon Papers” case decided in June of 
this year. Included also are 15 selected 
reprints of important articles on the 
role of the Supreme Court, obscenity, 
censorship and other topics from vari- 
ous law journals and mass communi- 
cation journals. 


While the book is mainly geared 
for communication students, the digest 
of decisions and essays is worth hav- 
ing on the legal bookshelf for quick 
reference on First Amendment ques- 
tions involving the mass media, 

The book is available from Hastings 
House, Publishers, Inc., 10 E. 40th 
Street, New York, N. Y. 10016 for 
$14.50. ($8.50 in paperback text.) 
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News and Notes 
Lawyers’ Title Guaranty F und 


EIGHTH ANNUAL ASSEMBLY .. . The Fund's 
Eighth Annual Assembly of members promises a 
tremendous program of great interest to all law- 
yers. In addition, enjoyable activities have been 
scheduled for the ladies who attend. The date 
is rapidly approaching. Members are urged to 
mark their calendars and make their reservations. 
Plan now to be at the Robert Meyer Motor Inn 
in Orlando during March 16-18, 1972. 


LAW PROFESSORS VISITATION . . . On Decem- 
ber 10, 1971, The Fund hosted six law professors 
from three of the Florida colleges of law. The 
visitors were Professors Mandell Glicksberg and 
David T. Smith from the University of Florida, 
Professors Ralph E. Boyer and John A. Ritter 
from the University of Miami, and Professors 
Everett E. Cushman and Kenneth C. Deacon, Jr., 
from Stetson University. 

After a tour of headquarters, The Fund's 
general counsel, Fletcher G. Rush, gave an ex- 
planation of The Fund's origin, why it was 
formed, and how it operates to the benefit of 
the client and his lawyer. 

That afternoon the guest professors joined 
The Fund’s Legal Department in its regular 
meeting in which the more difficult real property 
title problems are discussed and decided. 


BOARD OF TRUSTEES’ MEETING .. . The 
Fund’s Board of Trustees met December 3, 1971, 
in the board room at Fund headquarters. Among 
actions taken, the board: 

Elected General Officers: President and exec- 
utive secretary, Paul J. Stichler; general counsel 
and assistant executive secretary, Fletcher G. 
Rush; senior vice president-administration and 
comptroller and assistant treasurer, B. E. Wilder; 
senior vice president-legal and assistant execu- 
tive secretary, Harold A. Drees; vice president- 
legal and chief title attorney and assistant execu- 
tive secretary, Robert H. Threadgill; vice presi- 
dent-legal and assistant executive secretary, G. 
Robert Armold. 

Designated nominees for election to the 
Board of Directors of National Attorneys’ Title 
Assurance Fund, Inc. (The National Fund) to 
represent the Florida Fund: J. Ernest Collins, 
Donn Gregory, Richard H. Merritt, Paul J. 
Stichler and William H. Wolfe. 


Guest law professors are shown meeting in the law 
library at Fund Headquarters. Pictured, left to right, 
are Professor Boyer, Professor Glicksberg, Professor 
Deacon, Fund Vice President-Legal Harold A. 
Drees, Fund President Paul J. Stichler, Professor 
Cushman, Professor Ritter, and Professor Smith, 


Authorized the general counsel, Fletcher G. 
Rush, and the president to take such action con- 
cerning Senate Bill 2775, designated the Title 
Charge Reduction Act, as is in the best inter- 
ests of The Florida Bar and The Fund. 

Reappointed Sylvester C. Smith, past presi- 
dent of the American Bar Association, to repre- 
sent The Fund in liaison with national real 
estate purchasers and mortgage lenders. 

Were advised that the aggregate excess of loss 
with Lloyd’s of London has been increased to 
90 per cent of $2,500,000 in excess of $175,000 
aggregate net losses. 


THE NATIONAL FUND .. . The annual meeting 
of the shareholders of National Attorneys’ Title 
Assurance Fund, Inc., was held on January 6, 
1972, at Fund headquarters in Orlando. Elected 
as directors representing Florida were J. Ernest 
Collins, Donn Gregory, Richard H. Merritt, Paul 
J. Stichler, and William H. Wolfe. Stanley B. 
Balbach, president of NATAF and chairman of 
the Board of Directors of the Illinois Fund, re- 
ported that a securities offering had been filed 
with the Securities and Exchange Commission 
and that stock of NATAF would be sold nation- 
ally as rapidly as the stock could be qualified 
under the blue sky laws of each state. Florida 
will be included in the stock offering. The next 
meeting of the directors was set for February 
3 and 4, 1972, at the midwinter meeting of the 
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American Bar Association in New Orleans. The 
directors will meet with the Special Committee 
of the ABA on Lawyers’ Title Guaranty Funds 
and the National Conference of Bar-Related 
Title Insurers, of which the Florida Fund is a 
member. 


TITLE NOTE BY A FUND ATTORNEY ... “Pre- 
vailing Party’—SEC. 713.29, F. S. (Mechanics’ 
Lien Law) 

The Third District Court of Appeal of Flor- 
ida recently held that Section 713.29, F. S., au- 
thorizing the award of attorney's fees to the 
“prevailing party” for the services of his attor- 
ney, was constitutional. This was in the case of 
Sharpe v. Herman A. Thomas, Inc., 250 So. 2d 
330. (3d D.C.A. Fla. 1971). 

In that action, the general contractor sued 
to enforce a mechanic’s lien and the defendant 
answered denying the contract, denying per- 
formance by the plaintiff contractor and also al- 
leging that the contractor failed to furnish the 
defendant with an affidavit as required by the 
law relating to payment of lienors. The trial 
court found in favor of the contractor, reserving 
jurisdiction for further determination and ruling 
- the application for the contractor’s attorney 
ees. 


The defendant appealed and alleged, among 
other things, that Section 713.29, F. S., relating 
to attorney’s fees, was unconstitutional. The dis- 
trict court upheld the constitutionality of the 
statute. 

However, in the more recent case of H. D. 
McPherson, Inc., v. Metro Electric of Orlando, 
Inc., 253 So. 2d 878 (4th D.C.A. Fla. 1971), it 
was held that the term “prevailing party” within 
the statute which authorized the prevaling party 
in an action to enforce a mechanic's lien to re- 
cover reasonable attorney's fees means the party 
who prevails, regardless of whether it is the 
plaintiff or the defendant. 

In the trial court the defendant property 
owner, who was opposing the claim under the 
Mechanics’ Lien Law of the plaintiff, filed a mo- 
tion to recover attorney’s fees under the statute, 
and the motion was denied even though the 
defendant successfully defended against the 
foreclosure action of the plaintiff. The court in- 
terpreted the statute to mean that only a prevail- 
ing plaintiff could claim attorney's fees. 

On appeal, this was reversed and the Fourth 
District Court of Appeal said that the term “pre- 
vailing party” means just that—the party who 
prevails, 


(By the Staff of Lawyers’ Title Guaranty Fund) 
Ady. 


AREN'T YOU A LITTLE TIRED OF GETTING NOWHERE WITH LEGAL RESEARCH? 


If you can’t justify a full-time researcher in your firm, you can’t justify wasting your 
valuable time in fruitless research either. Often what looks like a simple issue leads to hours 
of wasted reading. Before today you just had to live with that... 


NOW THERE’S AN ALTERNATIVE 


We're a new concept 
We’re LEGAL RESEARCH 


And we can do a FASTER, BETTER and more thorough job of legal research than you can, and 


do it CHEAPER. Here’s how: 


@ We're able to give you anything 
you need for $5.50-$8.50 per 
hour plus typing costs. 
ABSOLUTELY NO HIGHER 


e@ We use Florida’s largest and © We have advanced students 
best-equipped legal research 
facility, The UF Law Library. 
We can get into and solve your 

RATE. problem FASTER. 


who are specializing in the 
types of problems you need 


solved—property, commercial, 
criminal—you name it. 


Take a look around your office. You probably have two or three cases waiting for re- 
search right now. Let us clean up your backlog. Send us your research before March 15 and 
we'll do it for $5 per hour plus typing costs. It’s a special introductory offer to help us get 
acquainted. Need more information? Write or call TODAY. 


LEGAL RESEARCH 


S415 S.W. 13TH STREET 
GAINESVILLE, FLORIDA 32601 


Phone 904/373-0045 


24 hours a day 
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Your kid 


know more about drugs 
than you do. 


Get the answers. 
Send for this booklet. 
Then talk with your kids. 


Write to: 
Questions & Answers 
National Clearinghouse 
for Drug Abuse Information 
pos, Box 1080 
ey advertising contributed for the public good Washington, D.C. 20013 
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. . . There is abroad a feeling of 
disappointment with and about law, a 
suspicion that it may be weak and 
unsure. This feeling is particularly 
frightening because we turn increas- 
ingly to law as other supports seem to 
fail us, The legal establishment itself is 
uncertain. The signs are everywhere. 

Signs are apparent in our attitudes 
toward the courts, where we have 
come to accept major philosophic 
shifts as inevitable with changes in 
personnel. Signs are also apparent in 
the law schools, where the traditional 
intellectual thrust and self-confidence 
of the faculties have been damaged. 
One perceives now, despite rising en- 
rollments, signs of lowered morale and 
uncertainty about the purposes, con- 
tent, and even worth of legal educa- 
tion. The major law firms are worried- 
ly attempting to adjust to the altered 
demands and interests of the new 
graduates, trying to understand their 
lessened drive and vague career aspi- 
rations, asking the faculties why the 
top-rated students do not appear to 
be interviewed. The bar, so sure of 
itself and its functions just a dozen 
years ago, is wondering aloud whether 
this is a passing phase or the end of 
the established order and the birth of 
a new, bewildering, and as yet unde- 
fined legal culture. 


. . » There is a limit to how much 
defiance of law a legal system can 
tolerate. No one knows precisely 
where the tipping point is, but it is 
undeniable that our system is begin- 
ning to feel the strain. 

—Robert H. Bork 
“We Suddenly Feel That Law is 
Vulnerable,” Fortune Dec. 1971 


For Justice, though she’s painted 
blind, 
Is to the weaker side inclin’d., 
—Samuel Butler, “Hudibras” 


A lawyer has no business with the 
justice or injustice of the cause which 
he undertakes, unless his client asks 
his opinion, and then he is bound to 
give it honestly. The justice or in- 
justice of the cause is to be decided 
by the judge. 

—Boswell, Tour to the Hebrides, 
15 Aug. 1773 
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LAW 


A little philosophy inclineth man’s 
mind to atheism, but depth in philoso- 
phy bringeth men’s minds about to 
religion, 


—Francis Bacon, Essays of Ambition 


A recent commitment order to the 
Division of Youth Services stated that 
a child was delinquent because of the 
following facts: “Said child did com- 
mit a delinquent act, which, if com- 
mitted by an adult would constitute 
the crime of possession of an alcoholic 
beverage by a minor.” 


Chinese: The palest ink is better 
than the most retentive memory. 


The lawyer as cynic and skeptic 

1. A doctor, an architect and a 
lawyer are arguing about which pro- 
fession came first. The doctor said it 
was his, obviously, for someone had to 


attend the first birth. The architect 
said that it was his, for order had to 
be created out of chaos. 

“Well,” said the lawyer, “who do 
you think created the chaos?” 

2. The same three were talking 
when one asked, “What would you do 
if you were informed you had only a 
year to live?” 

The doctor said that he would take 
a year’s trip around the world, The 
architect said he’d like to see the 
Golden Gate Bridge once again. 

The lawyer said he’d consult an- 
other doctor. 


—New Jersey State Bar Journal 


Editor’s Note: Every lawyer has a 
favorite story to tell or a collection of 
statements about his profession that are 
particularly well stated. Contributions of 
that nature are welcomed by this column. 


by Ted Trogdon 
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“We have the usual difficulties . . . she wants a larger apartment 


and | want to leave home.” 
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News of the Local and State Judiciary 


Former Miami City Judge Richard 
Hickey has filled a vacancy on the 
Miami Metro Court, bringing the 
number of judges to 13. He filled the 
position of Judge Thomas E. Lee, who 
is now on the circuit bench. 


Governor Reubin Askew has re- 
turned Judge J. Cail Lee to the Bro- 
ward Court of Record. Judge Lee had 
been appointed to that bench by Gov- 
ernor Haydon Burns in 1966 and lost 
reelection in 1968. He took office on 
January 1 but must seek reelection 


Judge C. Clyde 
Atkins of the U.S. 
District Court for 
the Southern Dis- 
trict of Florida 
has been ap- 
pointed chairman 


of a new Ameri- 
can Bar Associa- 
tion committee 
on constitutional 


ATKINS 
conventions. The nine-member special 
study group will analyze all legal 
questions concerning the calling of a 


constitutional convention. Congress 
has never provided statutory guide- 


for a full term next fall. Judge Lee’s 
seat was one of two created by the 
legislature last spring. The first was 


filled by Judge Thomas Reddick. 


Michael R. Walsh is the new mu- 
nicipal judge for the City of Orlando. 
He formerly was city prosecutor there. 


Monroe County Criminal Court 
Judge Jack A. Saunders has resigned 
from the part-time post, ending a 
long career in public service. He was 
elected to the bench in 1968 after 
having been a Key West city prose- 
cutor and a state representative. He 
announced he will also suspend his 
private practice temporarily to spend 
more time with his family. 


lines for convening such a convention, 
so it is the hope of the committee to 
clarify critical procedural questions. 


Circuit Judge Guyte P. McCord of 
Tallahassee took office as chairman of 
the Florida Conference of Circuit 
Judges on January 1. He was elected 
at the annual October meeting of the 
conference to succeed Judge Grady 
L. Crawford of Miami. Also taking 
office for 1972 were Judge Ben F. 
Overton, chairman-elect, St. Peters- 
burg, and Judge Howell W. Melton, 
secretary-treasurer from St. Augustine. 

The conference, comprised of all re- 
tired and active circuit judges in the 
state, held a special meeting on Janu- 
ary 22 in Tampa to discuss the pro- 
posed revision of Article V. They 

. voted to support the article’s adoption. 


The board of directors of the Florida Municipal Judges Association (stand- 
ing) and the newly elected officers of the association (seated) were installed 
during its annual meeting in December. Seated left to right are: Thomas G. 
Freeman, Jr., Sanford, immediate past president; Charles H. Scruggs, Tampa, 
first vice president; Elwood Hogan, Jr., Clearwater, president; Robert J. Shing- 
ler, St. Petersburg, second vice president; and James B. Balsiger, Ft. Lauderdale, 
secretary-treasurer. Directors from left to right are: Harry H. Mitchell, Talla- 
hassee; Jack A. Harnett, Quincy; Robert W. Gordon, Neptune Beach; John A. 
Rhoades, Jr., South Pasadena; Jerry W. Allender, Titusville; Raymond L, Simp- 
son, Jacksonville, and Darrel Carnell, Ormond Beach. In addition to his elec- 
tion as president, Judge Hogan received the Florida Municipal Court Award 
given annually to the judge making the most outstanding contributions in his 
court work. 


George E. Adams resigned January 
1 as chief judge of the Ninth Judicial 
Circuit. He has joined the Winter 
Park firm of Skolfield, Gilman, Coop- 
er, Nichols & Tatich, Circuit Judge 
Richard H. Cooper replaced him as 
presiding judge and former County 
Judge Richard B. Keating of Orlando 
was named to the vacant circuit seat 
effective January 3. 
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Joseph Q. Tarbuck of Pensacola is 
the new president of the Society of 
the Bar of the First Judicial Circuit. 
He was elected at a December 16 
meeting of the group. Four vice presi- 
dents were elected for the four coun- 
ties comprising the First Circuit Bar. 
Emory O. Williams is vice president 
for Escambia County; J. Paul Fitz- 
gerald, Santa Rosa County; Charles 
R. Timmel, Okaloosa County, and 
George R. Miller for Walton County. 
Other officers include H. Edward 
Moore, treasurer, and Louis F, Ray, 
Jr., secretary. Those who were elected 
to serve on the executive committee 
at large were Donald H. Partington, 
Rollin D. Davis, Jr., and Earl L. 
Lewis, immediate past president of 
the society. 


Psychologist Melvin R. Reid spoke 
to a joint meeting of the Broward 
County Bar Association and_ the 
Broward County Medical Association 
in Fort Lauderdale on January 20. 
He discussed psychological _ testing 
and methods of identifying the psy- 
chological characteristics of attorneys, 
doctors and other professional per- 
sons, including characteristics of mo- 
tivation, leadership and involvement. 

Broward Bar President Bruno L. 
DiGiulian reported to the associa- 
tion’s membership that Broward law- 
yers had fulfilled 97.7 per cent of a 
goal of $21,000 to the United Fund. 

The association’s lawyer referral 
service is renewing panel member- 
ships in February after completing 
a year during which 2,638 referrals 
were made to 109 panel members. 
“Lawyer referral is a real service to 
the community, as it provides a way 
whereby those who are unqualified 
for legal aid may have a consultation 
for a reasonable fee,” DiGiulian said. 


In Jacksonville on January 30 the 
Bar Association was to hear Supreme 
Court Justice James C. Adkins give 
an analysis of the benefits to the judi- 
cial system which he believes will 
flow from the adoption of the new 
Article V, Justice Adkins also planned 
to discuss the recent progress in judi- 
cial reform in Florida, The Jackson- 
ville Bar Association, according to its 
president, Adam G, Adams II, will 
vote at its February meeting whether 
to recommend the adoption of Article 
V by the electorate. 
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Local Bar Association Activities 


Officers of the Palm Beach County Bar Association were installed at the annual 
banquet held at the Palm Beach Towers on December 17. First row, left to 
right are: Raymond W. Royce, vice president; Charles H. Damsel, Jr., retiring 
president; Edward D. Lewis, incoming president; Larry A, Klein, treasurer. 
Second row, John R. Beranek, director; Peter Van Andel, secretary; John F. 
Flanigan, director; Theodore Babbitt, director, and Sidney A. Stubbs, Jr., Junior 
Bar president. 


Three speakers were featured at 
the January meeting of the Palm 
Beach County Bar Association. Circuit 
Judge Hugh MacMillan discussed the 
conduct of attorneys in the courtroom; 
Cecil H. Albury, chairman of the 
Fifteenth Circuit Grievance Commit- 
tee, discussed changes in disciplinary 
procedure, and John Farrell, chairman 
of the Disciplinary Procedure Com- 
mittee of The Florida Bar, spoke on 
professional courtesy. 


The Brevard County Bar Associ- 
ation last month held seminars on 
laws for laymen in conjunction with 
Brevard Community College. The 
seminars were held during January 
10-February 14 to acquaint laymen 
with the common elements of law, 
with emphasis on Florida and Brevard 
County laws. Several local atttorneys 
and judges participated in the panel 
discussions. 


The Lee County Bar Association 
recently held a joint meeting with 
members of the Calusa Chapter of 
the Florida Engineering Society to 
discuss common problems of the two 


professions relative to the new Florida 
Platting law and the acquisition of 
state and federal dredge and fill 
permits. Attorneys Mike Jackson and 
Howard S. Rhoads were among the 
panelists leading the discussion. About 
90 persons attended. 


The Orange County Bar Association 
commended United Appeal campaign 
manager William Trickel, Jr., recently 
for his excellent work this year, The 
association exceeded its $21,300 goal 
by nearly $800 in pledges for the 
United Appeal. 


Ocala attorney Gary C. Simons is 
the new president of the Marion 
County Bar Association. Elected to 
serve with him for 1972 were Lewis 
E. Dinkins, vice president; Landis V. 
Curry, Jr., secretary, and John P. 
McKeever, treasurer, all of Ocala. 


The Orange County Legal Aid So- 
ciety, the largest continuing activity 
of the local bar association, recently 
expanded its staff to three full-time 
attorneys to handle increased case de- 
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mands. James H. Seals has replaced 
Joseph W. DuRocher as executive di- 
rector. DuRocher has been named 
juvenile judge in Orlando. New ad- 
mittees to The Florida Bar, Robert 
and Adelaide Poore, complete the 


staff. The Poores interned in the pro-~ 


gram before being admitted to the Bar. 


According to Seals, funding for the 
program is secure and the society 
hopes to expand its office space. Judge 
DuRocher, during his term as execu- 
tive director, helped to make the 
society a model for nonfederal 
related legal services programs, 
Members of the Orange County Bar 
Association also have actively partic- 
ipated in the program by accepting 
referrals to assist the staff, 


Partnerships and Associations 


H. Vernon Davids and Ralph G. 
Decker of Davids & Decker announce 
the change of their firm name with 
the addition of James Cheney Mason. 
The firm shall continue to operate at 
101 S. Lake Avenue, Orlando 32801, 
telephone number 241-4587, as 
Davids, Decker & Mason. 


Robert G. Stokes and Richard C. 
Langford announce their association 
for the practice of law at 908 S. Flor- 
ida Avenue, Lakeland, and 205 S. 
Central. Avenue, Bartow. Their tele- 
phone numbers are 682-7179 in Lake- 
land and 533-2775 in Bartow. 


The firm of Hodges & Bergen re- 
cently dissolved with the death of 
J]. B. Hodges, and Michael C. Bergen 
is now in partnership with William J. 
Roberts, Jr. The firm is called Bergen 
& Roberts with offices located at 101 
E. Madison Street, Lake City 32055, 
telephone 752-2176. 


The firm of Nowlin & Adams, P.A., 
50 S.E. Fourth Avenue, Delray Beach, 
has accepted H. Cassedy Sumrall, Jr., 
as a member. 


J. Wayne Falbey has withdrawn 
from the firm of Pavese, Shields, 
Garner, Haverfield & Kluttz. He is 
now a member of the firm of Alder- 
man, Shearer & Falbey at First Na- 
tional Bank Building, Suite 300, Ft. 
Myers 33902. 


V. Keith Young announces his with- 
drawal from the firm of Mateer, 
Young & Harbert and the opening of 
his offices at the Citizens National 
Bank Building in Orlando. His tele- 
phone number is 843-6820. William 
G. Mateer and Ronald A. Harbert, 
with Steven R. Bechtel and Lawrence 
]. Phalin as associates, continue the 
practice of law as Mateer & Harbert 
in the same building, tenth floor, Citi- 
zens Bank, telephone 425-9044. 


Joe L. McClung, a former juvenile 
court judge of Broward County, is 
now associated with John B. Gregory, 
Jr., in the practice of law under the 
firm name of John B. Gregory, Jr., 
and Associates, P.A. The firm is 
located at 21 S.W. 40th Avenue in 
Ft. Lauderdale and the telephone 
number is 583-7251. 


Steven P. Smolev, S. Harvey Zieg- 
ler and Melvin S. Apotheker are now 
associated with the firm of Meyer, 
Weiss, Rose & Arkin in Miami Beach, 
Financial Federal Building. 


Charles Diez, Jr., has withdrawn 
from the Sarasota firm of Robertson, 
Robertson, Walker & Diez. He and 
David Dunkin have opened a practice 
in Englewood under the name of Diez 
& Dunkin. 

William S. Cummins has joined the 
firm of Robertson, Robertson & Wal- 
ker and will be the resident associate 


Judge Paul H. Roney of the U.S. 
Court of Appeals for the Fifth Cir- 
cuit of St, Petersburg addressed the 
Hillsborough County Bar Association 
at a recent luncheon meeting. Judge 
Roney spoke of his first-year'’s ex- 
periences as junior judge on the 15- 
member court. 


The Journal invites local bar 
groups to submit for publication in 
News of the Bench and Bar reports 
and photographs of association ac- 
tivities. All material should be sub- 
mitted by the 10th of the month 
preceding the month of publica- 
tion. News items more than two 
months old by issue date will not 
be accepted. 


in the firm’s Englewood office at 460 
S. Indiana Ave., telephone 474-3244. 


The firm of Pavese, Shields, Garner 
Haverfield & Kluttz announces that 
Stephen E. Dalton has become a part- 
ner in the firm and that J. Franklin 
Garner has become of counsel to the 
firm. The partnership continues under 
the name of Pavese, Shields, Garner, 
Haverfield & Kluttz with offices in 
the Lee County Bank Building, Ft. 
Myers and at 1515 Cape Coral Park- 
way, Cape Coral. 


Edwin A. Green II has joined Ben 
W. Thompson, Jr., in the general prac- 
tice of law. The firm, located at 220 
E. College Avenue in Tallahassee, is 
now known as Thompson & Green. 
The mailing address is P. O. Box 1191 


and the telephone number _ is 
224-9294. 


Jerome M. Novey and Edwin F. 
Blanton have formed a partnership 
in Tallahassee known as Novey & 
Blanton. The office is located at 105- 
1/2 E. College Avenue. The telephone 
number is 224-8681. 


Francis A, C. Sevier has changed 
his offices from the law firm of Black- 
well, Walker & Gray, to the firm of 
Stephens, Magill, Thornton & Sevier, 
P.A., 720 Biscayne Building, Miami 
33130. 
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Lealand L, Lovering, Frank R. 
Pound, Jr., and Jere E, Lober have 
formed a partnership for the general 
practice of law under the firm name 
of Lovering, Pound & Lober. Offices 
are located at 1259 S, Florida Avenue, 
P. O. Box 517, Rockledge 32955, 
telephone 636-4861. 


The law firm of Paul B. Steinberg 
announces that Richard Morton has 
become a member of the firm here- 
after known as Steinberg & Morton. 
The firm is located at 350 Lincoln 
Road in Miami Beach and the tele- 
phone number is 538-2344. 


H. Gordon Brown has withdrawn 
from the firm of Hill, Hill & Dick- 
enson and has opened an office for 
the general practice of law at Suite 
411, Clearwater Professional Building, 
301 Pierce Street, Clearwater. The 
telephone number is 446-9187. 


Thomas E. Sholts and Ronald E. 
Jones are now practicing under the 
name of Sholts & Jones at 600 Comeau 
Building in West Palm Beach, The 
firm’s telephone number is 655-8230. 


Cecil C. Martin, John F. Bennett 
and Stephen P. Kanar have become 
partners in the firm of Fishback, 
Davis, Dominick & Simonet in Or- 
lando, Joseph I. Goldstein continues 
as an associate of the firm. 


Rogers, Towers, Bailey, Jones & 
Gay of Jacksonville announces that 
C. William Reiney and Clyde A. 


Dennis P. Thompson recently re- 
moved his law offices to 1253 Park 
Street in Clearwater. 


The firm of Tripp & Niles an- 
nounces the relocation of its law offi- 
ces from the Bayview Building, to The 
Twenty Hundred Building, 2000 E. 
Oakland Park Blvd., Ft. Lauderdale 
33306. The firm also announces that 
Robert E. O’Neil is now associated 
with the firm. 


William D. Rowland announces the 
removal of his general practice firm 
to 115 E. Morse Boulevard, P. O. 
Box 539, Winter Park. His telephone 
number is 647-8009. 
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Reese, Jr., formerly associates, have 
become members of the firm. 


The law firm of Coffman & Jones 
has accepted Patrick D. Coleman as 
an associate. The firm maintains of- 
fices at 1061 Riverside Avenue, Jack- 
sonville 32204, telephone 354-2090. 


Walter M. Dingwall and Daniel B. 
Bass announce the formation of Ding- 
wall & Bass for the general practice 
of law at 701 First Federal Building, 
301 E. Las Olas Blvd., Ft. Lauder- 
dale 33301. Their telephone number 
is 525-0588. 


Julian S, Pinkston and Jerry R. 
Poole announce the formation of a 
partnership under the name of Pinks- 
ton & Poole for the general practice 
of law at 301 Florida Theatre Build- 
ing, Jacksonville 32202. The firm tele- 
phone number is 354-8797. 


William duFresne and Roberta Ful- 
ton Fox are now engaged in the gen- 
eral practice of law under the name 
of duFresne & Fox with offices at 1492 
S. Miami Avenue, Suite 206, Miami 
33130. The firm telephone number is 
358-8910. 


On January 1, David L. Selby and 
Robert E. Lee formed a partnership 
for general practice under the firm 
name of Lee and Selby with offices at 
Suite 202 First Peoples Bank, Fort 
Walton Beach 32548, The telephone 
number is 243-3136. 


nervous because you 
can’t have closings 
on time? 


Lawrence P. Kuvin and H. Jack 
Klingensmith have withdrawn from 
the Miami firm of Carey, Dwyer, Aus- 
tin, Cole & Selwood, P.A., and have 
formed a new partnership with Don- 
ald M. Coon for the general prac- 
tice of law under the name of Kuvin, 
Klingensmith & Coon at Suite E-6, 
Sailboat Bay, 2951 S. Bayshore 
Drive, Coconut Grove 33133. Their 
telephone number is 443-1521. 


The firm of Smith & McKean has 
been dissolved, effective January 1. A. 
Bradford Smith continues to practice 
at 217 W. Miami Avenue, Venice, and 
Gary O. McKean has joined the firm 
of Boone, Kanetsky & Moore, also in 
Venice. 


John R. Shuman has become asso- 
ciated with the St. Petersburg law 
firm of Goldner, Marger, Davis & 
Rightmyer, P.A, His telephone num- 
ber at the firm is 896-5177. 


George S. Yochmowitz has with- 
drawn from the firm of Tobin, Yoch- 
mowitz & Gold, and the firm con- 
tinues under the name of Tobin & 
Gold at its present location of 616 
duPont Plaza Center in Miami. 


R. James Knox, formerly law clerk 
to U. S. District Judge George C. 
Young, has become associated with 
Donald P. Dietrich, They are prac- 
ticing under the firm name of Die- 
trich & Knox at Suite 950, the Hart- 
ford Building, 200 E. Robinson Street, 
Orlando 32801. The telephone num- 
ber is 843-4121. 


you'll love it 


it so much you might even quit . 
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Marshall B. Fisher announces the 
removal of his law office to Suite 
300, 9655 Building, 9655 S. Dixie 
Highway, Miami 33156. The tele- 
phone number is 666-5927. 


Richard S. Thayer has relocated his 
professional association to new offices 
in Boca Raton. The offices are lo- 
cated at Suite 211 Weir Plaza Build- 
ing, 855 S, Federal Highway, The 
new telephone number for the firm is 
395-5525. 


William J]. Goldworn has relocated 
his law offices to 1800 Coral Way in 
Miami. The telephone number is 
854-1809. 


Raymond L, Williams, formerly 
with the law firm of Logue, Bennett 
& Williams, announces the removal of 
his office to Suite 5 Commonwealth 
Executive Center, 1137 Harrison Av- 
enue, Panama City 32401. His tele- 
phone number is 769-1586. 


FINANCIAL PRINTING 
Specialists in 
SECURITIES AND EXCHANGE 
COMMISSION REGISTRATIONS 


PROSPECTUSES 
UNDERWRITING AGREEMENTS 
PROXIES 


Convention Press, Inc. 


We have had the privilege of 
printing The Florida Bar Journal 
for the past six years 


TELEPHONE 904 / 354-5554 
2111 NO. LIBERTY STREET 
JACKSONVILLE, FLA. 32206 


The firm of Schwartz & Wayner 
has opened offices at 20600 S. Dixie 
Highway, Suite 205, in Miami. The 
phone number is 233-8822. 


Paul A. Straske has ended his as- 
sociation with the Tampa firm of 
Gregory, Cours, Paniello & Johnson 
and is now engaged in private prac- 
tice at Suite 1005 Exchange Bank 
Building, Tampa 33602. His new 
telephone number is 223-4255. 


Walter Stockman has removed his 
law firm to 1325 N. Atlantic Avenue, 
Holiday Office Center, in Cocoa 
Beach, His new telephone numbers 
are 783-6033 and 783-6032. 


John M, Edman, formerly assistant 
city attorney for St. Petersburg, has 
opened an office for the general prac- 
tice of law at 432 Seventh Street, St. 
Petersburg 33701. The telephone 
number is 820-6121. 


Lawyers in the News 


a 


This father and son took the bar ex- 
amination and were admitted to The 
Florida Bar in December in what 
may have been the first simultaneous 
admission, Also members of the New 
York Bar, Stephan Joel Sitomer and 
Alvin Lester Sitomer (left to right) 
are partners in Sitomer, Sitomer & 
Porges at 110 East 59th St., New 
York. The elder Sitomer received his 
law degree from Brooklyn Law 
School in 1945 and the younger re- 
ceived his from the same school in 
1966. 


Robert S. Ryder of Ocala was 
named Marion County prosecuting at- 


Carroll S. Barco announces the re- 
moval of his offices to 214 Central 
Park First National Bank Building, 
6900 S. Orange Blossom Trail in Or- 
lando. His new telephone number is 
851-9320. 


Ledford A, Parnell, Jr., has opened 
an office at 6960 Taft Street, Holly- 
wood, with his main office remaining 
at 1223 Sunset Strip in Sunrise. The 
telephone number for both offices is 
583-1918. 


Brian R. Hersh, formerly associated 
with Daniel Neal Heller, announces 
the opening of a new office at Suite 
602 Biscayne Building, 19 W. Flag- 
ler Street, Miami. The office telephone 
number is 379-1641. 


F. M. Wells, Jr., former assistant 
state attorney for the Sixth Judicial 
Circuit, has opened an office for the 
general practice of law at 432 Seventh 
Street South, St. Petersburg 33701. 
The telephone number is 820-6121. 


torney by Governor Reubin Askew in 
December. He succeeded E. G. Mus- 
leh who resigned, effective January 1, 
Victor J. Musleh, brother of the former 
prosecutor, was reappointed small 
claims judge at the same time by the 
Governor. 


Arnold Fein, Bay Harbor Islands 
councilman and Miami Beach attor- 
ney, recently was awarded the Alumni 
Service Medal by the Alumni Associ- 
ation of the City College of New 
York. Fein won the honor for founding 
the South Florida Chapter of CCNY 
Alumni Association, of which he was 
the first president. 


Howard Gross of Miami Beach has 
been elected to a second term as 
chairman of that city’s Zoning Board 
of Adjustment. He also recently was 
elected president of the Alpha Epsilon 
Pi Alumni Club. 


Now serving as associate university 
attorney at the University of Florida 
is Judith A. Brechner. She recently 
closed her private practice in Miami 
Beach to move to Gainesville. 
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Peter L. Dearing in December was 
sworn in as the seventh assistant U, S. 
attorney for Jacksonville. He was 
named to the slot by U. S. Attorney 
John L. Briggs and was sworn in by 
U. S. District Judge Gerald B. Tjoflat 
whom Dearing had served as law 
clerk for the past year. 


Collier County Prosecutor James H. 
McConnell resigned on December 31, 
citing an increased workload in a let- 
ter to Governor Reubin Askew. He 
had been elected to the post for a 
four-year term in 1968. 


Richard G. Rumrell is a new assis- 
tant state attorney in Jacksonville. 


Larry Lyman has resigned as Gulf- 
port city attornev to accept a post 
with a bank in the British West In- 
dies. He held the post since 1969. 


Miami Springs City Attorney Rich- 
ard Sepler recently was named a 
special assistant attorney general by 
Florida State Attorney General Robert 
Shevin. He will represent the state in 
drug-oriented and environmental 
problems and serve as legal advisor 
and handle litigations for several] other 
concerns. He continues as Miami 
Springs city attorney. 


Miami Beach attorney Harry Zu- 
kernick recently was elected first 
president of the South Florida Chapter 
of the Alumni Association of Brooklyn 
Law School, Other officers elected 


CLASSIFIED ADVERTISEMENTS 


were: Alexander Schlesinger, vice 
president; Marjorie F, Robbins, Miami 
Beach, recording secretary; Minnie 
Schlanger, corresponding _ secretary; 
and George J. Bolton, North Miami 
Beach, treasurer. 


At its January meeting, the Broward 
County Trial Lawyers Association in- 
stalled officers for the coming year, 
President is E. E. Jordan; first vice- 
president, Ed Middlebrooks; second 
vice president, A. J, Thomas; secre- 
tary, Arthur B, Parkhurst; and treas- 
urer, T. Paul Hodge. 

The association’s membership is 
comprised of Broward County at- 
torneys whose practice is concerned 
primarily with the trial of civil cases, 
Sneaker for the evening was member 
Sheldon Schlesinger, a member of 
the Board of Trustees of Broward 
Community College, who spoke on 
public education. A symposium was 
conducted to consider recent “no- 
fault” insurance legislation. 


The Small Business Administration 
has announced that Florida Bar mem- 
ber Joseph L. Stone of 9521 Drake, 
Evanston, Illinois, has been appointed 
to the Small Business Administration 
Advisory Council. 

Council members act as a channel 
of information to the regional director 
and his staff on ways of improving 
the current and proposed SBA pro- 
grams. The council meets periodically 
to assess the effectiveness of existing 
programs and discuss possible ap- 


proaches to make the SBA programs 
more responsive to the small business- 
men’s needs. 

Stone is a partner in the Chicago 
law firm of Lowitz, Stone, Kipnis & 
Goodman. 


Steven E, Rohan of Jacksonville 
is a new assistant public defender. 
He had been a research assistant with 
the office and was appointed after his 
admittance to the Bar in November. 


Palm Beach County Attorney Joan 
Odell has resigned her post to take 
a job as counsel to the Atlanta re- 
gional office of the Environmental 
Protection Agency. Michael Small, her 
assistant, was named acting county 
attorney. 


Assistant State Attorney David Car- 
ter of Duval County has resigned to 
return to private practice. He had 
been with the state attorney's office 
since 1969. 


Newman D. Brock, formerly of 
Orlando, has been appointed assistant 
state attorney for the Eighteenth Ju- 
dicial Circuit by State Attorney Ab- 
bott M. Herring. 


Southwest Miami attorney George 
Barish recently was named to a Jav- 
cee International Senatorship by the 
Southwest Miami Jaycees. The award 
was made at the First 20th District 
Caucus. Barish is a past legal counsel 
for the 20th District Jaycees. 


POSITIONS AVAILABLE 


CORPORATE ATTORNEY—National 
corporation with offices in Atlanta 
seeks attorney to supervise and handle 
legislative activities and governmental 
affairs in the Southeast. Position re- 
quires considerable traveling and ap- 
plicants should have excellent aca- 
demic background with 2-5 years legal 
experience. Salary open. Send resume 
to Journal Box 79, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


ESTABLISHED ORLANDO law firm has 
excellent opportunity for attorney with 
2-4 years’ experience in negligence 
defense practice. Send resume in con- 
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fidence to Journal Box 80, The Flor- 
ida Bar Journal, Tallahassee, Florida 
32304. 


ATTORNEY: Position in law department 
of N.Y.S.E. listed growth company 
headquartered in Miami. Three or more 
years experience in corporate, securi- 
ties and contract law with law firm or 
corporate law department desired. Sub- 
mit resume to Journal Box 76, The 
Florida Bar Journal, Tallahassee 32304. 


MIAMI AREA FIRM interested in attor- 
ney with experience in real property; 
financing (construction and permanent 
mortgages, wrap-arounds; sale lease- 
backs); tax and corporate SEC experi- 
ence desired, but not necessary. Willing 


to train attorney with proper back- 
ground and potential. Salary open. Re- 
ply Journal Box 71, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


POSITIONS WANTED 


ATTORNEY, 34, married, two children, 
member Florida and Virginia bars, four 
years’ experience defending bodily in- 
jury and property damages claims, two 
years’ experience in prosecuting attor- 
ney’s office handling all types of of- 
fenses. Seeking employment’ with 
prosecutor, public defender, U.S. at- 
torney or U.S. defender office, or with 
private firm in Florida. Reply Journal 
Box 75, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 
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POSITIONS WANTED 


ATTORNEY, 28, with 4 years’ general 
experience with emphasis on trial and 
real estate, desires position with small 
to medium-size firm. Prefers Jackson- 
ville or Tallahassee but will consider 
all locations. Reply Journal Box 77, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


ATTORNEY, member of Florida Bar 
with three years experience in admin- 
istration of estates and trusts with 
bank trust department, seeks position 
with firm engaged in probate practice 
and estate administration. Resume on 
request. Reply Journal Box 74, The 
Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


TRUST AND ESTATE attorney, 26, 
Tampa native, admitted in Florida 
1970. Heavy experience in trust and 
estate administration, estate planning, 
fiduciary accounting and taxation with 
prestigious Wall Street trust company. 
Additional experience in other areas. 
Substantial credits towards MBA (Corp. 


Finance). Interested in stimulating 
position with law firm in Southeast 
Florida. Reply Journal Box 78, The 


Florida Bar Journal, Tallahassee, Flor- 
ida 32304. 


ATTORNEY, 34, admitted in Florida 
(1971), seeks position in Ft. Lauderdale 
area. Presently assistant county prose- 
cutor, formerly a municipal prosecutor. 
Varied experience as a partner in New 
Jersey law firm; accounting back- 
ground. Resume upon request. Write 
Journal Box 81, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


TAX ATTORNEY, partner Wall Street 
firm with 18 years’ experience, sub- 
stantial matters, all phases of taxation, 
government service and private prac- 
tice. Experienced in tax planning, cor- 
porate and individual. Excellent aca- 
demic background. Law school faculty 
member; lecturer at tax institutes. In- 
terested in relocating in South Florida 
as tax counsel with reputable firm. 
Write Journal Box 73, The Florida Bar 
Journal, Tallahassee, Florida 32304. 
ATTORNEY, 46, with 22 years of varied 
experience, desires position or associ- 
ation with general practice firm. Prefers 
Palm Beach or Pinellas County, but 
will consider all opportunities. Reply 
Journal Box 72, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


ATTORNEY, 27, excellent academic 
background, multilingual with experi- 
ence in general practice, criminal law, 
personal injury and appellate advocacy, 
seeks position with firm, corporation, 
government agency or sole practitioner 
in general practice. Potential more im- 
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MISCELLANEOUS 


portant than salary. Will consider all 
opportunities. Resume and references 
upon request. Write Journal Box 47, 
The Florida Bar Journal, Tallahassee, 
Florida 32304. 


POSITION WANTED: Ohio attorney, 30, 
married, 5 years’ experience in general 
practice. Emphasis on corporate, trial, 
personal injury and estate work. Grad- 
uated upper fourth of first class law 
school. Desires position with firm or 
individual in Palm Beach, Ft. Lauder- 
dale or Miami. Taking February Florida 
Bar Exam. Resume upon request. Reply 
Journal Box 61, The Florida Bar Jour- 
nal, Tallahassee, Florida 32304. 


FLORIDA ATTORNEY with 10 years’ 
varied experience (government and 
private industry) in antitrust, contracts, 
licensing, patents, trademarks and 
copyrights, seeks position with busi- 
ness-and results-oriented law firm or 
small to medium size corporation. 
Presently attorney with top NYSE cor- 
poration; 36, married, two children. 
Resume upon request. Write Journal 
Box 82, The Florida Bar Journal, Tal- 
lahassee, Florida 32304. 


ATTORNEY, 59, member Florida (1971) 
and Illinois (1934) Bars. Expertise in 
real estate, labor-management relations 
and arbitration, plus MBA and corpo- 
rate executive experience. Desire po- 
sition with law firm or corporation. 
Reply Journal Box 83, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


MISCELLANEOUS 


FORGERIES AND ALTERATIONS 
Revealed and verified 
Scientific detection of erasures and 
additions or deletions. Handwriting, 
typewriting, paper and ink problems. 
Fully equipped laboratory facilities and 
portable equipment. Qualified and rec- 

ognized expert witness. 

ROBERT LYNCH 5560 S.W. Fifth Street, 
Ft. Lauderdale 33314, Phone 583-5929 
or 524-3906 


IS LEGAL RESEARCH keeping you in 
the office more than you think it 
should? Legal Research of Gainesville 
has the answer to your problem. See 
our display ad in this issue for details. 


FREE INTERNATIONAL LAW DIREC- 
TORY, established in 1879, contains 
more than 2500 selected counsel, 
qualified and available as your world- 
wide legal correspondents. There is no 
charge when requested on your pro- 
fessional letterhead. Write today. 

CAMPBELL’S LIST, Inc. 

Campbell Bidg., 
Maitland, Fla. 32751 


CORPORATION SUPPLIES 
Have you ever been delayed with your 
corporation closings? You won't be if 
you order from State Seal & Certificate 


Co., where your order is shipped the 
same day as received. 1244 minutes 
included in compact (C-1 or C-2) out- 
fits. Send for brochure of complete line 
of corporation supplies. P.O. Box 1280, 
Hollywood 33022. See our display ad 
in this issue. 


EXPERT TESTIMONY and reports in 
matters relating to economics, business 
damages, pecuniary loss in wrongful 
death, projections and forecasts of 
economic data. Graphic presentations. 
Detailed qualifications available upon 
request. Fred J. Wysor, Jr., Economic 
Analyst, 3108 Harborview Avenue, Tam- 
pa 33611. Telephone 813/837-1115. 


Complete Library Service 
Inventories, Appraisals, Used and 
New Books Bought and Sold 
George R. Lewis, Sr. 

110 Indian Rocks Road 
Largo, Florida 33540 
Ph. (813) 584-0213 


BOOKS 


Fla. Jur., Am. Jur. 2d, ALR 
Proof of Facts, Trials, Forms 


Representing the Lawyers 

Co-operative Publishing Company. 
Frank Merville Vic Warminger 
1710 Flamingo Dr. P. O. Box 111 
Orlando 32803 Palmetto 33561 
(305) 841-6263 (813) 896-2626 
(Central Fla.) (West Coast) 
Fred Carr John Petty 
4544 Marseille Dr. 4131 N.E. 23rd Ave. 
Pensacola 32505 Pompano Beach 33064 
(904) 433-0377 (305) 942-6214 
(Northwest Fla.) (East Coast) 


FOR SALE: Proof of Facts, complete 
with supplements and desk _ book. 
$325. 604 American Heritage Bldg., 
Jacksonville, Florida 32202. Ph. 353- 
7378. 


FOR SALE: West's Fla. Dig. (1970-71 
pocket parts), $150; ALR (first series, 
complete), $325; ALR 2d (complete), 
$475; ALR 3d (thru 37), and ALR Fed. 
(1-6), $500; Am. Jur. Pl. & Prac. Forms 
(1971 pocket parts), $190; Fla. Law & 
Prac. (1969-latest pocket parts), $130; 
West’s Fed. Forms (1969 pocket parts), 
$35; Words & Phrases (1970-71 pocket 
parts), $200; one head-rest sofa, $90; 
one 1971 IBM Executive typewriter 
(used 60 days), $650. Will sell any or 
all. Excellent condition. Contact Ellis T. 
Fernandez, Jr., 409 Barnett Bank 
Building, Jacksonville 32202, telephone 
(904) 356-1243. 


FOR SALE: Complete set of F.S.A., cur- 
rent with pocket parts through 1972. 
36 A.L.R. 2d through 40 A.L.R. 3d, 
together with digest, later case series 
and indexes. 20 volumes, 66 to 82a 
Supreme Court Reporter. Best offer for 
each set. Contact K. Wolis, 2001-A 
Harrison Street, Hollywood, Florida 
33020. 
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CALENDAR 


1972 


February 22-23—Florida Bar Examinations, Jacksonville, filing deadline Au- 
gust 1, 1971. 


February 25—General Practice Section, Executive Committee Meeting, Gold 
Key Inn, Orlando. 


March 9-10—Tenth Institute on Patent Law, The Southwestern Legal Founda- 
tion, 3315 Daniels, Dallas, Texas. 


March 11-19—InterAmerican Lawyer Exchange Program, Caracas, Venezuela. 


es 24—Trial Lawyers Section Criminal Law Seminar, Park Plaza Hotel, 
rlando. 


April 19-21—5th Annual National Pollution Control Conference and Exposi- 
tion, Shamrock Hilton Hotel, Houston, Texas. Theme: Environmental 
Control: Risks, Costs, Benefits. 


April 24-28—17th Conference of Inter-American Bar Association, Quito, Ec- 
uador. 


April 27-29—1972 Judicial Seminar sponsored by Circuit Judges Conference, 
Stetson University College of Law, St. Petersburg. 


April 30-May 5—University of Miami Annual Tax Conference, Sheraton Four 
Ambassadors, Miami. 


May 5-6—Tax Seminar of the University of Alabama and the Alabama Bar 
Association, Grand Hotel, Point Clear, Alabama. Florida lawyers invited. 


June 19-22—Annual Convention of The Florida Bar, Walt Disney World. 
July 25-26—Florida Bar Examination, Miami, filing deadline November 1, 1971. 
August 14-17—Annual Meeting of the ABA, San Francisco, Calif. 


September 25-26—Florida Bar Examinations, Tampa/St. Petersburg, filing 
deadline March 1, 1972. 


(Meeting dates of general interest to the Bar are welcomed for publication here. 
They should be sent at least one month in advance of the event.) 
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LOCAL PRESIDENTS 


Bay County Bar Association 
N. Russell Bower, President 
321 Magnolia Ave. Panama City 

Srevard County Bar Association 
Walter C. Shepard, President 
115 Harrison St., 

Brooksville Bar Association 
Joseph E. Johnston, Jr., President 
29 S. Brooksville Ave. Brooksville 


Broward County Bar Association 
Bruno L. DiGiulian, President 
3471 N. Federal Highway, 
Fort Lauderdale 


Charlotte County Bar Association 

John M. Hathaway, President 

P. O. Box 638 Punta Gorda 
Clearwater Bar Association 

Richard T. Bennison, President 

227 Garden Ave. Clearwater 
Collier County Bar Association 

Robert R. Hagaman, President 

483 Third St., S. Naples 
Coral Gables Bar Association 

Thomas W. Kenworthy, President 

3399 Ponce de Leon 

Bivd. Coral Gables 


Dade County Bar Association 
James L. Armstrong Ill, President 
1301 duPont Bidg. Miami 
Escambia-Santa Rosa Bar Association 
T. A. Shell, President 
First Bank & Trust Bldg. Pensacola 


The Federal Bar Association 
Central Florida Chapter 
Thomas J. Hanlon Ill, President 
409 Broxburn Ave. Tampa 
South Florida Chapter 
Neal R. Sonnett, President 
14 N.E. lst Ave 
West Florida Chapter 
Richard Hill Merritt, President 
P. O. Box 985, Lawyers’ Building 
314 South Baylen Street Pensacola 


Florida Government Bar Association 
V. Carroll Webb, President 
Comptroller's Office 
Capitol Building Tallahassee 


Gulf Beaches Bar Association Of 
Pinellas County 
Lewis Pitcher, President 
P. O. Box 8215 Madeira Beach 


Hardee County Bar Association 
John W. Burton, President 
P. O. Box 426 Wauchula 


Hendry-Glades Bar Association 

Jack J. Rafter, Jr., President 

P. O. Box 756 Clewiston 
Hialeah-Miami Springs Bar Association 

Arthur W. Karlick, President 

701 Cherokee St. Miami Springs 
Highlands County Bar Association 

Hue E. Nunnallee, President 

15 S. Lake Ave. Avon Park 


Hillsborough County Bar Association 
L. David Shear, President 
Exchange Bank Bidg. 
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Cocoa 


Miami 


Tampa 


Homestead Bar Association 
Elizabeth Matousek, President 
234 N. Krome Ave. Homestead 
Indian River County Bar Association 
Michael O'Haire, President 
P. O. Box 518 Vero Beach 
Jacksonville Bar Association 
Adam G. Adams Il, President 
1116 Barnett Bank Bidg. 
Jacksonville 
Lake City Bar Association 
S. Austin Peele, President 
P. O. Box 243 Lake City 
Lakeland Bar Association, Inc. 
Thomas L. Clarke, Jr., President 
P. O. Drawer J Lakeland 
Lake-Sumter Bar Association 
Oscar E. Schubert, President 
P. O. Box 125 Mt. Dora 
Lee County Bar Association 
George Swartz, President 
P. O. Box 1480 Fort Myers 
Manatee County Bar Association 
Kenneth W. Cleary, President 
P. O. Box 2480 Bradenton 
Marion County Bar Association 
Gary C. Simons, President 
P. O. Box 622 
Martin County Bar Association 
Larry E. Buchanan, President 
P. O. Drawer 24 
Miami Beach Bar Association 
Samuel S. Smith, President 
407 Lincoln Rd. Suite 9-A 
Miami Beach 
Mid-County Bar Association 
Robert J. McDermott, President 
249-A Clearwater-Largo Rd. Largo 
Monroe County Bar Association 
Helio Gomez, President 
Monroe County Courthouse 
Key West 
Nassau County Bar Association 
Joseph M. Ripley, Jr., President 
P. O. Box 694 Fernandina Beach 
North Broward Bar Association 
Shelby D. Wallis, President 
2745 E. Atlantic Bivd. 
Pompano Beach 
North Dade Bar Association 
Lawrence Friedman, President 
1875 N.E. 163rd St. 
North Miami Beach 
Okaloosa-Walton Co. Bar Association 
Walter D. Anderson, President 
P. O. Box 517 Crestview 
Orange County Bar Association 
Gene H. Godbold, President 
135 Wall St. Orlando 
Osceola County Bar Association 
Russell Thacker, President 
P. O. Box 517 Kissimmee 
Palm Beach County Bar Association 
Edward D. Lewis, President 
P. O. Box 2345 Palm Beach 
Pasco County Bar 
David Tyner, President 
P. O. Box 443 Dade City 
D. W. Perkins Bar Association 
Releford McGriff, President 
P. O. Box 516 Jacksonville 


Ocala 


Stuart 


Putnam County Bar Association 

Harlow C. Middleton, President 

P. O. Drawer C Palatka 
St. Johns County Bar Association 

David Parker, President 

P. O. Box 408 St. Augustine 
St. Lucie County Bar Association 

Ben L. Bryan, Jr., President 

P. O. Box 3230 Fort Pierce 
St. Petersburg Bar Association 

Hugh E. Reams, President 

307 West Coast Title Bidg. 

St. Petersburg 

Sarasota County Bar Association 

Patrick H. Dickinson, President 

P. O. Box 3979 Sarasota 
Seminole County Bar Association 

Roger L. Berry, President 

P. O. Drawer Z Sanford 
South Broward Bar Association 

Joseph L. Schwartz, President 

3325 Hollywood Bivd. Hollywood 
South Miami District Bar Association 

Charles J. Crowder, President 

5825 Sunset Drive South Miami 
South Palm Beach County Bar 
Association 

Joseph Tomberg, President 

P. O. Box EE Boynton Beach 
Tallahassee Bar Association 

Douglass B. Shivers, President 

P. O. Box 12 Tallahassee 
Tri-County Bar Association 

D. J. Bradshaw, President 

Bank of Inverness Bidg. Inverness 
Volusia County Bar Association 

Alfred A. Green, Jr., President 

P. O. Box 5566 Daytona Beach 
West Pasco Bar Association 

Harvey Delzer, President 

P. O. Box 275 Port Richey 
Winter Haven Bar Association 

Irving W. Wheeler, President 

P. O. Box 1396 Winter Haven 
The Society Of The Bar Of 
The First Judicial Circuit 

Joseph Q. Tarbuck, President 

220 S. Palafox St. Pensacola 
Second Judicial Circuit Bar Association 

Kenneth E. Cooksey, President 

P. O. Box 480 Monticello 
Third Judicial Circuit Bar Association 

Michael C. Bergen, President 

P. O. Box 554 Lake City 
Fifth Judicial Circuit Bar Association 

W. Troy Hall, Jr., President 

P. O. Drawer 678 Tavares 
Eighth Judicial Circuit Bar Association 

Henry L. Gray, Jr., President 

211 N.E. Ist St. Gainesville 
Tenth Judicial Circuit Bar Association 

Robin Gibson, President 

P. O. Box 1079 Lake Wales 
Twelfth Judicial Circuit Bar Association 

William W. Dishong, President 

P. O. Box 66 Arcadia 
Fourteenth Judicial Circuit 
Bar Association 

Robert M. Moore, President 

318 Reid Ave. Port St. Joe 
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PEACE MIND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today’s buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 


Bay County 

BAY COUNTY LAND & ABSTRACT 
Co., INC. 

Panama City, Florida 


Bradford Coun 


ty 
BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 
Brevard Coun 


ty 
ABSTRACT & TITLE CORP. OF FLA. 


Titusville, Florida 
Brevard Coun 


ty 
ABSTRACT & TITLE CORP. OF FLA. 


Melbourne, Florida 

Broward County 
ABSTRACT & TITLE 
Fort Lauderdale, Florida 

Charlotte Coun 


nty 
ABSTRACT & TITLE CORP. OF FLA. 


Punta Gorda, Florida 


Citrus County 
CITRUS TITLE CO. 
Florida 


Cla 
vite a & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Collier County 
HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 
DADE-COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Florida 


DeSoto County 
DESOTO ABSTRACT COMPANY 
Arcadia, Florida 


Duval Coun 


TITLE & TRUST COMPANY OF FLA. 


Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 
Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Gadsden County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hamilton Coun 


ty 
HAMILTON ABSTRACT & TITLE CO. 


Jasper, Florida 


Hendry County 
HENDRY COUNTY TITLE & 
ABSTRACT CO. 
LaBelle, Florida 


Holmes County 
BONIFAY ABSTRACT COMPANY 
Bonifay, Florida 


Holmes County 
FLORIDA LAND TITLE & TRUST 
COMPANY 
Marianna, Florida 


Indian River County 
INDIAN RIVER COUNTY ABSTRACT 


co. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST 
COMPANY 
Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Fort Myers, Florida 


Leon County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 


Liberty County 
GADSDEN ABSTRACT COMPANY 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 


**In addition to the above agents, Title & Trust Company of Florida is repre- 


Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Fernandina Beach, Florida 
Okaloosa County 
HARRELL TITLE CORP. 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Palm Beach County 
PALM BEACH ABSTRACT & TITLE 


Co. 
West Palm Beach, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Florida 
Pasco County 
WEST PASCO TITLE & ABSTRACT 
COMPANY 
New Port Richey, Florida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 


Polk County 
POLK COUNTY ABSTRACT 
COMPANY, INC. 


Bartow, Florida 
Putnam County 
PALATKA ABSTRACT & TITLE 
GUARANTY, INC. 
Palatka, Florida 
St. Johns County 
ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 
St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 
Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST 


co. 
Marianna, Florida 


sented in nearly every county in Florida. For information, inquire at the home 


office—200 East Forsyth St., Jacksonville. 
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SERVI 
XFROX CORPORATION 
PRN ARBOR MICHIGAN 
8106 


Since 1943 


The completely Annotated Set of Statutes 
with history notes and annotations 
immediately following the statute law. 


THE "| HARRISON COMPANY, PUBLISHERS 


co 
178 — 180 PRYOR STREET, S.W. (1 ATLANTA, GEORGIA 30303 


Dial (404) 522-7242, Our Full Service Customer Order Desk 
(24 Hours A Day, Seven Days A Week) 
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